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Activities
9.1090. A general real estate business is an inappropri​ate activity for a national bank, and a national bank is without power to carry on a general real estate business even if it has trust powers. Unless the real estate activity engaged in by a national bank is undertaken through the trust department in its capacity as fiduciary, or unless the activity is separately determined by this Office to be incidental to the business of banking, it would normally be prohibited.
9.1095. This Office has approved a cash management plan which sweeps demand deposit account (DDA) funds above a given balance into the customer's re​lated agency account. Funds are immediately invested, as directed by the customer, in mutual funds or in-house money market funds. Upon presentation of a check for payment, the bank determines that the DDA balance is adequate to pay the check. If not, funds are transferred from the customer's agency account to the DDA. Since checks are not drawn against funds deposited in the trust department agency account but are drawn against a separate and distinct commercial bank DDA, the program does not violate the prohibition against the receipt of trust department deposits subject to check or draft. [12U.S.C. 92a(d)]
Conversion, Consolidation and Merger
9.1100. National banks may not exercise fiduciary powers until such powers are granted by the OCC. In the case of new banks or state banks converting into national banks, such powers may be granted simulta​neously with the consummation of such organization or conversion.
9.1105. State banks which have fiduciary powers and wish to continue to exercise such powers after conver​sion into a national bank association are required to file a letter of intent to exercise fiduciary powers with the District Deputy Comptroller of the district in which the bank is located. If fiduciary powers are approved, a permit will be issued. If powers are not approved, the converted bank can continue to administer those ac​counts formerly administered as a state bank under 12 U.S.C. 2l5a(e), but may not accept new accounts.

course is decided upon, the provisions of 12 U.S.C. 92a and 12 CFR 9.17 should be followed.
9.1150. Upon the insolvency of a national bank, the question arises as to the disposition of fiduciary assets. It is a generally accepted common law principle that trust assets which are identifiable as trust assets retain their fiduciary status in the case of bank insolvency. In such cases, the FDIC as receiver would not acquire title to fiduciary assets, but would assume the responsibility of assuring that the legal title and the attendant fiduciary duties established in the trust relationship are passed to a successor trustee. This would be true whether the commercial assets and liabilities are disposed of by means of a purchase and assumption, or by actual liquidation proceedings.
In the case of a national bank trustee, the responsibility to maintain the separate identity of fiduciary assets is set forth in 12 U.S.C. 92a and embodied in various sections of 12 CFR 9. Therefore, the ability of a national bank trustee to establish the fiduciary identity of such assets should cause no difficulty. Once established, the fiduciary nature of such assets would preclude their being deemed part of the general funds of the insolvent bank, subject to creditor claims. Such assets would continue to be governed by the provisions of the trust instrument. This common law principle develops from the body of case law interpreting Title 12, Section 194 of the United States Code, covering distribution of assets for insolvent national banks. An early statement of the basic principle is presented succinctly in the 1894 case of Spokane County v. Clark, 61 F. 538: "Money held by a bank as trustee is not part of its assets, nor legally subject to claims of its creditors."
Also of concern would be the treatment of fiduciary funds on deposit in the trustee bank. Under the provi​sions of 12 CFR 9.10(b), funds held in trust by a national bank which are awaiting investment or distribution, may under certain conditions be deposited in the commer​cial or other department of the trustee bank. One condition of such temporary deposits would be provi​sion for adequate collateral security under the control of the trust department. For fiduciary funds which are permanently invested in trustee bank deposits, in con-formance with 12 CFR 9.12(a), protection is provided in cases of insolvency only by the applicable FDIC insur​ance coverage. Investments so held, to the extent that they exceed insurance coverage, would take the status of a general creditor's claim.
9.1110. The transfer of existing trust accounts to an affiliate or subsidiary would be subject to the require​ments of local law. In some jurisdictions, this would require court approval of the substitution of fiduciaries. After all accounts have been transferred, the bank could then elect to exercise fiduciary powers by retain​ing its permit, or relinquish it. In the event the latter

Trust Services Provided through Agency Agreements
9.1300. A national bank with trust powers may either perform or purchase trust services for or from a bank or service corporation through a trust services agency agreement. The bank shall notify the appropriate OCC
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district office of the existence of a service relationship within 30 days after making the service contract or the performance of the service, whichever comes first. Such notification shall include: trust services provided, name of the servicer, and the date the service will commence. [12 U.S.C. 1867]
9.1305. A national bank cannot establish an agency service arrangement that would deny its trust accounts the benefit of the pledge required by 12 CFR 9.10(b). This problem has been resolved in some instances by the trustee bank pledging against uninvested trust funds on deposit in its commercial department in the customary manner. Using its own funds, the trustee bank maintains a deposit in the service bank equal to the average weekly balance of uninvested trust funds in its commercial department.
9.1310. A person should not serve as trust officer for two competing banks, unless one of those banks is serving as agent for the other, or both banks are owned by the same holding company. It is preferable for a bank which is opening a trust department to obtain the services of a person who is experienced in the trust field and who can also devote such portion of his/her time not required for trust matters to the performance of functions on the commercial side of the bank. Smaller banks may wish to enter into agency relationships with larger banks which have established trust departments, whereby the larger banks undertake to provide various advisory and book​keeping services to them. [12 U.S.C. 3201]
Fiduciary Support Services Rendered by Agent
9.1390. A national bank may find it desirable or expe​dient to contract for fiduciary support services. These

support services may take the form of information, advice, and facilities. The agent providing the services may be another bank or an independent service pro​vider. The agent may perform for the fiduciary bank only those functions that the bank itself could legally provide as a client service. The services should be performed in compliance with 12 CFR 9 and would be subject to supervision by the OCC. The fiduciary support service agreement should be in writing and approved by the board of directors. The following are items for consid​eration when drafting the agreement:
· Responsibility for custody of assets.
· Responsibility for maintaining proper books and
records.
· Responsibility for the preparation of formal ac​
countings for filing with court or delivery to benefi​
ciaries.
· Responsibility for preparation of tax returns, includ​
ing fiduciary income tax, state inheritance tax, and
federal estate tax.
· Responsibility for providing investment advice.
· Such EDP provisions as:
· Frequency and contents of reports.
· Backup and record protection.
· Ownership of data files and their return in ma​
chine-readable format upon contract termina​
tion.
•
Compensation for services rendered.
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Accounting Records
9.2000. Fiduciary records must be maintained so as clearly to reflect the interests of the various beneficiar​ies and to permit a thorough and satisfactory supervi​sory activity.
(a) There should be maintained an individual account
ledger reflecting the total of the individual investments,
the principal cash and the income cash for each ac​
count under administration (except where income and
principal cash may be combined, as indicated below).
In accounts involving the separate interests of income
beneficiaries and remaindermen, a detailed record of
invested income must also be kept by the bank. The
investments of each account should be proved to the
respective controls. There should also be maintained a
trust department general ledger reflecting the general
control accounts for all assets and liabilities of the entire
trust department. The general ledger control accounts
should be proved by listing the pertinent cash and
investment sheets of the individual account ledgers.
The number and amount of trust department accounts
under administration may necessitate the use of a daily
journal or daily settlement sheet.
(b) The posting of accounting ledgers in non-auto​
mated systems should include, at a minimum, the use
of a blotter (ordering of posting debits and credits
consistent with ledger controls, prepared prior to post​
ing) and a transaction journal (the record of transac​
tions which are posted to individual ledgers). The general
ledger should be posted from the blotter, and the
transaction journal should be verified to blotter totals at
each posting. At least quarterly, trial balances should
be taken of ledger accounts by balancing income cash,
principal cash, invested income and invested principal
of individual accounts to the general ledger controls
and investments of each account to the individual
account controls. Investments by type, such as stocks,
bonds, mortgages, real estate and miscellaneous as​
sets, also should be balanced to general ledger con​
trols at least quarterly. The latter should include balanc​
ing the record of investments by issuers to general
ledger controls. Such records may be in the form of
ledgers, an index card file, or other similar record. Trial
balances must be taken, documented and certified by
a person(s) who is independent of the bookkeeping
function and does not directly supervise that function.
In an automated (EDP) system, internal balancing control procedures should be performed each time the ledgers are posted. These procedures should include the bal​ancing of totals on the transaction journal and rejected or nonpostable items to the blotter, and a verification that ledger records balance to general ledger controls which have been arrived at independently of the post​ing of individual account ledgers.
(c)
The fiduciary general ledger should segregate the
assets into (a) Bonds, (b) Stocks, (c) Real Estate Mort​
gages, (d) Real Estate, and (e) Miscellaneous. It should

contain control accounts for Time Deposits in Own Bank, Time Deposits in Other Banks, Account Liabilities and such other control accounts as are desired by the bank.
(d)
It is necessary that separate cash accounts be
maintained for income and principal in most accounts.
This is the most effective way of ensuring that the
respective interests of the income beneficiaries are
kept clearly separate from the interests of the remain​
dermen. However, not all accounts necessitate such
separate cash accounting. Agencies, guardianships,
executorships, and administratorships are accounts
which generally do not require segregation of income
and principal cash, except for tax purposes.
(e) While most of the corporate trust business is admini​
stered in the larger banks, corporate accounts are
frequently found in the smaller trust departments. Cor​
porate trust records must provide complete information
in connection with bond issues for which the bank is
trustee.
(f) In general it will be noted that there are many different
fiduciary accounting systems. However, every system
should provide the fundamental information described
above. In addition, there are several other subsidiary
records which should be maintained in all trust depart​
ments. They include duty checklists or synopsis and
history records, ticklers, security ledgers (lists of secu​
rities by issues, rather than by individual trust ac​
counts), claim records, insurance records, etc.
9.2002. The OCC does not require the cash method of reporting income for individual fiduciary accounts. Al​though that method is preferable, the OCC will not object to the use of an appropriate accrual method of accounting for income and expenses in individual accounts. The bank should use the most efficient and beneficial method. However, the Tax Reform Act of 1986 now requires the accrual of fiduciary fees. (See section 448 of the Internal Revenue Code.)
9.2003. Section 9.8 of 12 CFR 9 requires that a national bank maintain adequate records. This includes main​taining a record of vault assets by either a book or ticket system or an equivalent automated system. A ticket system would normally be necessary for trust depart​ments having $5,000,000 or more in market value of securities held in bank vaults as a result of fiduciary activities. The vault record should be made for all asset movements, deposits and withdrawals, including tem​porary withdrawals, and should include the initials of the joint custodians, date of vault transaction, description and amount of assets, identity of the affected account and appropriate notation as to the source of assets deposited and purposes for which assets are with​drawn. Although it is not required that the auditor receive copies of vault tickets, he or she must have
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access to the vault record for use in the conduct of the fiduciary audit. Although it is not mandatory that the vault tickets be reconciled by the auditor, audit proce​dures should be in effect to clear stale dated items.
9.2004. No one person should handle all aspects of a transaction from beginning to end. To minimize the possibility of fraud, duties should be separated. There​fore, asset custody, preparation of posting media, and posting should be performed by separate persons, where practical.
9.2005. Every asset should be properly shown on the records at the time of receipt, even though its value is undetermined. Assets purchased should be entered on the books when cash is disbursed, and assets sold should not be removed from the records until payment is received. Assets distributed should not be removed from the records until proper receipts have been ac​quired.
In rare cases, it may be necessary for a fiduciary to hold the assets of an account unrecorded for a few days pending the acquisition of other assets, and proper values. This procedure should be the exception rather than the rule. Unit values, such as one dollar per item, should be used for assets received until proper values, ascertained in accordance with the system in effect in that trust department, are obtained. Every effort should be made to have the records reflect all the assets which have been received at some value.
9.2006. Assets, including all unissued bonds and stocks held in the administration of corporate trusteeships and transfer agencies and unissued fiduciary checks held in the vault, securities cage or elsewhere, should be properly controlled and safeguarded. Assets must be held under the joint custody of at least two bonded officers or other employees who have been designated in conformity with the provisions of 12 CFR 9.13. Custo​dians should be designated by name, official title or position, and designations should include specific assignments of keys and/or lock combinations to which custodians have access or which have been placed in the custodians' possession. Resolutions governing dual control should describe the method of dual control so as to make it physically impossible for any one person acting alone to have access to fiduciary account as​sets. The appointment of dual custodians, the promul​gation of policies and procedures pertaining to dual control, and a record of such actions must be made by the board of directors or by one or more officers or committees designated by that board.
9.2007. At least monthly, demand deposit accounts maintained by non-automated fiduciary operations

whether in own bank or another bank, should be recon​ciled. For automated systems, verification must be made at each posting that the trust cash records are in balance with the demand deposit account statements. Such reconcilements and verifications must be per​formed by someone other than the person who normally authorizes cash disbursements, signs checks, handles cash, makes or posts original entries, or who directly supervises persons having such responsibilities.
When it is necessary that cash be maintained in oper​ating accounts under the control of agents or co-fiduciaries, to the exclusion of the corporate trustee, as may be necessary for example, for the efficient opera​tion of farm properties and rental complexes, bank statements must be forwarded to the corporate trustee and reconciled at least monthly. In addition, such agents or co-fiduciaries must be adequately bonded.
House accounts, such as dividend clearing accounts, must be reconciled at least monthly. Outstanding items should be identified and transferred to proper accounts within a reasonable time.
Reconcilements and verifications must be documented and certified by the person(s) performing them.
Although it is not required that they be performed by the auditor, it is a function of the auditor to ensure that these independent control procedures are followed.
9.2010. The examiner should determine whether the bank follows a definite and satisfactory policy of obtain​ing adequate documentation for all accounts. Original or properly authenticated copies of documents creat​ing and terminating an account should be on file. Court documents which are preserved with the fiduciary records of the bank should normally be certified by the clerk of the court. Agreements, so preserved, should be the originals. The assets received for administration by a fiduciary should be reflected by an Inventory and Appraisal in court accounts, or by a schedule (generally known as "Schedule A") attached to the agreement in other accounts. It is preferable that the "Schedule A" be signed or initialed by the settlor as an authentication. The Inventory and Appraisal in court accounts should be certified by the clerk of the court. With these docu​ments, the bank will have definite information as to the instructions under which it is administering each ac​count and proof of the assets with which the bank is charged.
(a) During the administration of an account, any docu​ments received which are in the nature of further instruc​tions or approvals should be similarly authenticated and preserved. Court orders of instruction and supple​mental decrees of distribution should also be certified by the clerk of the court. However, petitions of court and miscellaneous orders of the court approving minor or operational matters need not be so certified. Amend​ments to agreements, letters of instruction and approv-
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als should be in writing and signed by the proper parties.
(b) The minutes of the board of directors or records of the person or committee designated by the board should show the approval or ratification of all records opened or closed.
9.2020. A national bank's EDP system should have the capability of producing the following fiduciary informa​tion:
Trial Balance
1. Trust accounts — First Grouping (including EBT's).
2. Safekeeping, Custodian, Agency and Escrow Ac​
counts — Second Grouping.
3. Corporate Accounts — Third Grouping.
Account Number
Name
Income cash — Total dollar amount of income cash positive or negative appearing in each account.
Principal cash — Total dollar amount of principal cash positive or negative appearing in each account.
Investments — Total of investments in each account. This does not include income cash and principal cash.
Totals — Income Cash — Total cumulative dollar amounts of income cash appearing in all accounts in given grouping.
Totals — Principal Cash — Total cumulative dollar amount of principal cash appearing in all accounts in given grouping.
Totals — Investments — Total cumulative dollar amounts of total investments appearing in all ac​counts in given grouping.
Grand Totals — Income Cash, Principal Cash, Invest​ments by unit value and carrying value.
List Account Assets by Trust
Assets by account — same order as trial balance
1. Account Number
2. Account Name
3. Coding for:
(a) Investment Restrictions 0-No 1-Yes
(b) Investment Powers 0-Discretion 1-Statutory
(c) Retention Powers 0-None 1-General 2-Specific
(d) Portfolio and Administrator Manager Codes
(where applicable)
(e) Branch or Office Code (where applicable)

Assets
Par value of each asset, or number of shares or other unit value of each asset, whichever is appropriate.
Carrying Value — Dollar amount of asset as carried in the Account Asset Description or as the asset control figure.
Identification description, which may include CUSIP number.
Total—Unit value for each account. Total—Carrying value for each account. Total market value for each account. Liabilities should be carried as a plus or minus.
Net Grand Total — Unit value and carrying value — Net cumulative dollar of unit value, carrying value and market value (if capability to price exists) of totals of each grouping.
Trust List of Overdrafts— Principal and Income
This report should be obtainable by capacity and/or officer.
Account Number Name
Income Cash — Dollar amount of income cash appear​ing in given trust where either income cash or prin​cipal cash has an overdraft.
Principal Cash — Dollar amount of principal cash appearing in given trust where either income cash or principal cash has an overdraft.
Property Master List
Total by par/share/unit value of each asset held.
Holders' List of Each Asset
List accounts holding each asset in the property master list.
Account Number Name
Amount held by par/shares or unit value of assets. Includes participants' units in collective investment funds and variable amount notes.
Total of each asset. Reject Reports Description of item Amount of item Date of reject
Liabilities — Same order as trial balance, shown as a plus or minus.
223
B. Operations, Controls and Audits

Fiduciary Precedents
Account Number
Name
Capacity
Carrying Value
Description of Liability
A Complete General Ledger for the Trust Department.
Unit value controls and asset carrying values
Capacity Controls
Cash Controls
The minimum standards of information represent the basic items that the OCC considers necessary for comprehensive internal controls, management reports and examination procedures. Due to the specialized nature of fiduciary activities, these items must be avail​able in the reports specified to permit ready access to necessary information using a minimum number of reports.


2. Master Trust Control for Assets: As disbursements
for investments are made from the master cash
account, they would be reflected by a credit to a
specific category of investment account. The master
trust control for assets would reflect the total assets,
other than cash, by type and the grand total of all
investments held in the individual self-employed re​
tirement trust accounts. For instance, when invest​
ments are made in units of participation in the col​
lective fund, the master trust control for assets
would contain a record of those units plus the detail
of those accounts which presently hold those units.
This asset control would total all assets held for all
participants.
3. Subsidiary Assets Accounts: This record should
reflect the individual holdings, including cash, of
each separate participant. The subsidiary assets
accounts should balance at all times with the master
trust control for assets. If trust assets are held other
than in units of collective funds, such as life insur​
ance or in savings accounts, appropriate additional
subsidiary asset accounts must be maintained.
9.2021. It is an unsafe and unsound banking practice for a national bank fiduciary to use remote terminals without instituting authentication codes. Authentication codes guarantee the integrity of the terminal and the authority of the operator to undertake the transaction.

Finally, such arrangements do not re​lieves the bank of any fiduciary responsibilities.
9.2025. Numerous inquiries have been received by the
OCC as to whether it is proper to employ a corporation
to perform bank fiduciary bookkeeping functions. Gen​
erally speaking, employment of an outside corporation
is permitted, provided that there is compliance with the
terms of 12 CFR 9.8( * 
"'
^

9.2030. Under 12 CFR 9.13, the investments of each account must be kept separate from the assets of the bank. Further, the investments of each account must be kept separate from all other accounts except in accor​dance with 12 CFR 9.18, or when properly identified as the property of a particular account.
. The servicing corporation must able to meet the minimum standards of information requirements of the OCC.
(a) When a computer service corporation is utilized by a national bank, providing for the maintenance of all the records for the bank's collective fund for employee benefit trusts and for all individual accounts participat​ing therein, the corporation must furnish to the bank, records containing full information relative to each participating account pursuant to 12 CFR 9.8(a) and such information must be updated at least weekly. The records maintained should at a minimum, include the following:
1. Master Trust Control for Cash: This record should show all cash contributions of participants as re​ceived by the bank. When securities transactions are executed for participants, this account would be debited by the amounts involved. In effect, this account should at any time, indicate the total cash position representing uninvested participant con​tributions held by the bank.

9.2035. Banks may file trust securities by issue in states where there is authority to do so in local law. The OCC has approved the following control and identification procedures for Filing of Securities by Issue (FOSBI):
a.
Computer controls will be developed and bal​
anced daily by security and type of security as
well as account and class of account. Thus the
master files will show at all times the total hold​
ings of each issue, as well as each account
holding them.
b.
Controls will be developed and balanced daily
between property and account master files.
Control totals will be developed by class of
account within security type and security type
within class of account.
c.
A serially numbered transaction ticket file will be main​tained for reconciliation of purchases and sales
in process.
d.
Originating tickets displaying receipt for delivery
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of securities will show certificate numbers and the accounts for which such deposit or with​drawal was made.
e.
Currently updated and balanced computer list​
ings will be available on call showing accounts
holding specific securities.
f.
A master historical file of all asset transactions
will be maintained in the computer by security
issue. This file will be updated and balanced
daily within the computer and can be integrated
at a given time to produce a report of all asset
activity (including free receipts and deliveries as
well as purchases and sales) for any specified
security for any specified period of time.

period. Included in the services made available to the customer for this fee, would be the safekeeping of the securities in the customer's portfolio and other custo​dian services, all of which will be performed by the bank's trust department in the usual case.
The arrangement proposed would involve the bank's acting in an agency capacity. Although investment discretion would not be conferred upon the bank, nonetheless, a substantial degree of fiduciary respon​sibility would be imposed upon it. Indeed, little dissimi​larity may be observed from the familiar supervised agency account administered by the trust department of most banks.
9.2040. Where a proper vault and audit control of fiduciary securities is maintained, there is no objection to the "open shelf" filing system with securities being filed by coupon maturity or issuer provided that a proper record of ownership of each certificate is maintained.

9.2104. National banks with trust powers may act as investment managers as defined in Section 3(38) of ERISA, even though account assets are not in the possession of the bank.
9.2050. It is a basic principle of trust law that the fiduciary must register assets in his name as fiduciary, or when authorized by statute, in the name of a nominee. It would be forbidden, therefore, to register securities in the street name of a stockbroker.
9.2055. Worthless assets held in fiduciary accounts may be handled in the following manner. While the account is open, all assets should appear on the books at a nominal value for auditing purposes. When the account is closed, all undistributed assets should be transferred to an account operated for this purpose with the nominal carrying value continued. Securities of a corporation for which the franchise has been cancelled or surrendered could be placed in the document file of the account without audit control after the closing of the account or distributed to the heirs or remainder persons upon closing of the account.
Administration of Fiduciary Powers
9.2100. The OCC has approved a proposition that a bank act for its customer on the following basis: The Investment Department will make continuous reviews and recommendations as to the holdings in a cus​tomer's portfolio, and arrive at an investment and gen​eral policy to be applied to each account. However, the bank's function would be purely advisory. Absolute discretion regarding changes to be made in the portfo​lio would remain with the customer, who would direct the bank to take all actions relating to the account. A fee would be charged by the bank for so acting, computed at regular intervals as a percentage (on a sliding scale) of the market value of the portfolio at the end of each

9.2105.
A national bank may act as investment advisor
for an investment company as one of its fiduciary
powers under 12 U.S.C.92a, requiring no additional spe​cific approval. It is our opinion that the Banking Act of
1933, as construed by the Supreme Court in the case of
Investment Company Institute v. Camp 401 U.S. 617
(1971) would not preclude such a relationship with a
mutual fund if the bank is not involved in its promotion
or distribution of units of participation.
The usual rules of the OCC with reference to self-dealing and conflicts of interest would apply to a bank acting in such a capacity. Fiduciary accounts being administered by the bank could not purchase interests in the fund or otherwise deal with it, unless specific authority to do so exists in local law or the terms of the appropriate governing instruments.
9.2106.
National banks which do not have a permit from
this Office to act in fiduciary capacities may accept and
administer self-directed IRAs and Keogh plans where
the customer has the authority to direct the bank as
custodian to purchase marketable securities, as well as
to invest contributions in savings or time deposits of​fered by the custodian bank. Banks have traditionally
made such investments, without recourse, upon the di​rection of customers.
To act as custodian for self-directed IRAs and Keoghs merely combines the function of custodian with that of agent for purchasing securities upon the direction of the principal. Any national bank may undertake the combi​nation of such activities solely upon the express author​ity of 12 U.S.C. 24(7).
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Co-fiduciary
9.2200. National banks may act as co-fiduciary with other banks provided:

Since in any of these arrangements, the small bank will be depending to a great degree on the expertise of the larger bank, it is our position that in the event of liability for breach of trust, which is not attributed solely to the small bank, such liability should be largely absorbed by the large bank. The agreement between the banks should provide for such a division of possible liability. Usually, the large bank receives the greater portion of the fee, and the proportion of the possible liability assumed by the large bank should, in no case, be less than its proportion of the fee.
2. The internal audit and control system of the bank holding the assets must
3. The bank originating entries in the records must furaigh the other bank with™ f^iliof each account
originate entries jnust

 including complete min​
utes as to the administration of fiduciary accounts.
5. The indemnity agreement as to liability for sur​charge in connection with an accepted account is irrevocable until such account is terminated.
The requirements of an indemnity agreement between corporate co-fiduciaries is limited to situations where there is great disparity in the size of the institutions. The purpose of the requirement is to protect a small bank, since it is assumed that the large bank has more expertise in trust matters and is in a better position to absorb the loss from a possible surcharge. The require​ment does not apply where the co-fiduciaries are comparable in size or skill in trust matters.
9.2205. Where a national bank with trust powers seeks to render fiduciary services requiring skills which it does not possess, this may be accomplished in one of three ways. First, the bank may act as co-fiduciary with another having such expertise. This has not proven popular since, unless duties are allotted between the institutions by the governing instrument, it results in duplication which is expensive.
Second, the large bank may be appointed the fiduciary with the small bank acting as contact with the benefici​aries and performing duties of a local nature, such as the management of real estate at the direction of the large bank.
Third, the small bank may be appointed as fiduciary and may enter into a contract with a large bank to supply advice, including investment counsel.

9.2215. When a local bank (with or without trust powers) refers customers to another bank, the OCC will not object to a reasonable fee being paid to the referring bank, assuming the practice is permissible under local law. There should be no confusion in the minds of fiduciary customers or the public as to the identity of the fiduciary under the arrangement. All advertising must clearly state which bank will be performing trust serv​ices. Such referral arrangements should be established pursuant to a written agreement covering the duties and responsibilities of both parties. Compensation and lia​bility should also be covered in the agreement. The agreement should also be approved by the board of directors of each bank.
9.2290. When a co-fiduciary agreement between na​tional banks is signed, the banks must set forth the terms and conditions upon which they shall jointly undertake the carrying out of such co-fiduciary duties and obligations to comply with 12 CFR 9, state law and sound fiduciary principles. The document must be reviewed by each bank's legal counsel and approved by the board of directors. At a minimum the following list of factors must be considered when drafting the agree​ments:
· Responsibility for custody of assets.
· Portfolio management; investment recommenda​
tions/decisions and the process for executing pur​
chases and sales.
· Responsibility for the collection of sums due upon
maturities or calls.
· Responsibility for accounts and records.
· As to the holder of accounts and records, respon​
sibility for furnishing to the co-fiduciary, at least
weekly, copies of all entries made since the previ​
ous advice,   principal or income disbursement,
together with a list of the assets of each account
showing book and market value.
· Responsibility for the preparation of formal ac​
counts for court filing.
· Preparation of tax returns (state and federal).
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· Compensation to each fiduciary.
· Basis for termination of the co-fiduciary agreement.
· Responsibilities of parties upon termination of agree​
ment.
******
Insurance
9.2300. Examiners need not check individual insurance policies and supporting documents for mortgage real estate loans, where a blanket policy covering all losses sustained by a bank arising out of mortgaged real estate is in force in adequate amount. However, exam​iners should check compliance with any covenants of the policies that require the bank to perform periodic duties to keep the protection effective.

a.
Had or was committed to acquire any direct or
material indirect financial interest in the enter​
prise.
b.
Had any joint closely held business investment
with the enterprise or any officer, director, or
principal stockholder thereof which was material
relative to respective net worth.
c.
Had any loans to or from the bank or any officer,
director, or principal stockholder thereof except:
1) loans not material relative to borrower's net
worth; 2) home mortgages; and 3) other secured
loans, except loans guaranteed by the CPA's
firm which are otherwise unsecured.
The term "member" includes all partners in the firm and all professional employees participating in the audit or located in an office of the firm participating in a signifi​cant portion of the audit.
9.2360. In the case where a national bank is named as co-fiduciary with an person, the national bank may act as surety on the bond of the person as co-fiduciary as a necessary concomitant to the exercise of its fiduciary powers, if local law so permits.
Committees
9.2400. It is permissible to appoint any person not employed by the bank to serve as a member of a trust department committee, provided he/she is designated in such capacity by resolution of the board of directors. Statements of condition and advertising media may list such person as a member of a committee. However, if he/she is to be an advisory member only, his/her name should be so identified on any published list of commit​tee membership.

9.2505. Section 9.9 of 12 CFR 9 requires that an audit committee be composed of directors exclusive of ac​tive bank officers. For purpose of this requirement, a member of a fiduciary committee is deemed to be an active bank officer. In addition to the formulation of policy, fiduciary committees normally ensure that management decisions are consistent with established policy. As a member of the audit committee, a director would review management decisions for compliance with established policy from the perspective of the independent audit responsibility. A director serving as a member of both committees is placed in the conflict​ing position of reviewing his/her own area of responsi​bility as a member of a fiduciary committee. It is for this reason that the definition of "active officer" in 12 CFR 9.9 includes directors who serve on fiduciary committees.
9.2405. Honorary directors or advisory boards may be appointed by a national bank to act in advisory capaci​ties without the power of final decision in matters con​cerning fiduciary activities. Any listing of such honorary directors or advisory board members must distinguish between them and the bank's board of directors or indicate their advisory status.
Audits
9.2500. In determining the independence of a CPA employed by a national bank to perform the audits required by the OCC, this office follows 12 CFR11.7 and the AICPA Code of Professional Ethics. The standards set forth therein provide that independence of a CPA will be considered to be impaired if, during the period of professional engagement, the CPA, his/her firm, or any member thereof:

9.2510. As part of 12 CFR 9.9 annual audit of fiduciary activities, all account assets must be verified on an annual basis. However, the OCC will permit verification of fiduciary assets which is completed once in each period of 36 months if 1) internal audit controls, physical facilities and protective devices are adequate and (2) the flow of assets is satisfactory under the control of internal auditors responsible to the audit committee or an independent control person. When a securities control unit is employed to monitor the flow of assets, the auditor should inspect, at least semi-annually all items pending 60 days or longer, such as purchased securi​ties not yet delivered, sales proceeds not yet received, temporary vault withdrawals, and assets deposited in accounts which have not been placed under joint custody. Any verification cycle employed by a bank that exceeds the time restriction imposed by 12 CFR 9.9, must be specifically approved by the examiner-in-charge and by resolution of the board of directors. The examiner-in-charge may revoke the 36-month asset, verification cycle if the examiner determines that inter-
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nal and physical controls are inadequate and the flow of assets is unsatisfactory.
Safekeeping (Escrow)
9.2600. Agency services arrangements that do not involve the exercise of discretion or similar fiduciary responsibilities, such as escrow, safekeeping and custody, may be performed by a bank under the inci​dental powers of banking without having trust powers.
9.2610. National bank fiduciaries may participate in the Federal Reserve Bank Book-Entry system unless local law requires the bank to maintain physical custody of fiduciary assets. The bank must maintain a separate account at the Federal Reserve for securities held by it in a fiduciary capacity. In addition, there must be an adequate system of identification of securities for indi​vidual accounts within the bank. Reconcilement of the account should be performed at least monthly.
9.2615. A national bank may use a depository if the law of the state in which that bank is located permits it. Such permission of the state law may be either in statutory form or as a matter of common law. In the latter case, a conclusion that the local law permits usage of a deposi​tory should be supported by a well reasoned opinion of counsel.

ing securities of the bank pledged to the fiduciary to secure trust funds, in safekeeping in a correspondent bank. To keep the fiduciary assets separate from the assets of the bank, the safekeeping receipts issued by the correspondent bank should clearly indicate that securities are being held for the fiduciary. The corre​spondent bank should be instructed that the securities and investments held in safekeeping for the fiduciary are to be held subject to the direction of two or more of the officers or employees of the bank who have been designated by the board of directors to have joint control of securities, and are to be released only upon the orders of such custodian. In cases where it is desirable to release securities by telephone or wire, the direction should be promptly confirmed in writing by the designated parties having joint control.
Security for Trust Funds
9.2700. A national bank must pledge securities suitable to the OCC for trust funds deposited on its commercial side while awaiting investment or distribution. However, this requirement applies only to trust funds. That provi​sion does not extend to accounts where the bank acts in the capacity of agent and does not have investment discretion. Accordingly, it would be ultra vires for a bank to pledge government bonds to secure a deposit made by it of agency funds. (See also Precedent and Opinion 9.3210.)
9.2617. Generally, fiduciary assets must be separated from general assets of the bank on the records of outside custodians. However, bank securities held in a fiduciary custodial account may be placed with other fiduciary securities in an outside custodial account if the outside custodian recognizes the fiduciary as the ac​count principal and accepts or releases securities only on its instruction.
9.2619. This Office has permitted bank-owned securi​ties to be placed under the control of the trust depart​ment provided they are segregated in a formal custodial account and clearly identified as bank assets on the fiduciary records. This may be accomplished through the use of an accounting system which provides fiduci​ary information as outlined in the Comptroller's Hand​book for Fiduciary Activities, Precedent and Opinion 9.2020. Such information should exclude general bank assets other than those held in fiduciary custodial accounts. Transactions should be executed only by fiduciary personnel and only upon instruction of the manager of the bank's investment portfolio.
9.2620. It is permissible to place fiduciary assets includ-

^^.     required by 12 CFR 9.10(b). A* conventional "mortgage may be a Type III security under 12 CFR 1.3(b), but is not a readily marketable security.
9.2710. Under regulations issued by the Federal De​posit Insurance Corporation, insurance coverage in a particular trust account may exceed $100,000. For instance, the FDIC insures the interest of each partici​pant in an employee benefit plan up to $100,000, regardless of whether the interest is vested or non-vested. In addition, in other types of trust accounts, each vested interest might be insured up to the maxi​mum insured limit. In the case of a disagreement between an examiner and bank management as to the coverage of an account, the burden is on the bank to show that coverage exceeds $100,000.
9.2715. The deposit of fiduciary funds in another bank may not be secured by assets of the fiduciary bank. By statute, the pledge of assets by the fiduciary bank to secure trust funds is limited to funds deposited in the fiduciary bank which are awaiting investment or distri​bution.
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In view of the foregoing, examiners have been in​structed to suggest that the unprotected deposits be withdrawn at the earliest reasonable date and redepos-ited in fully insured accounts pending investment or distribution. Further, such deposits are to be the subject of comment whenever the soundness of the depository institution is questionable, the institution is not subject to federal insurance protection, sizable certificates of deposit of one or more accounts do not fall within the category of a readily marketable certificate of deposit, the deposit is not conforming to the objectives or aims for which the account was established, or where such deposits are made in banks in which there exists such an interest as might affect the exercise of the best judgment of the fiduciary bank. (See also Precedent and Opinion 9.1305.)
9.2716. A national bank does not have the authority under 12 U.S.C. 92a(d) to pledge its assets to secure deposits of funds awaiting investment or distribution except where those funds originate from the bank's own fiduciary activities. Therefore, unless there is specific statutory authority, national banks do not have the authority to pledge assets to secure deposits by an affiliated bank of fiduciary funds awaiting investment or distribution.
9.2720.12 U.S.C. 92a(d) and 12 CFR 9.10(b) provides that a national bank may, unless prohibited by the instrument creating the trust or by local law, use trust funds in the conduct of the bank's business provided that it shall set aside qualifying assets as collateral security. Section 9.10(b) also states: "... the require​ments of this section are met when qualifying assets of the bank are pledged to secure a deposit in compliance with local law, and no duplicate pledge shall be re​quired in such case." Securities deposited with state authorities for the protection of private and court trusts provided in Section 9.14 do not qualify under Section 9.10(b) of 12 CFR 9 as pledges "to secure a deposit in compliance with local law." The security called for by these two sections serves dissimilar purposes. In some jurisdictions, however, state and political subdivisions or agencies must, upon the deposit of funds with a national bank, receive security. If a national bank re​ceives such funds in its capacity as fiduciary and in turn delivers securities therefor the requirements of Section 9.10(b) will be met and no other collateral need be earmarked to secure such funds.
Where securities so delivered to a state, political subdi​vision or agency qualify under Section 9.10(b), the resolution of the board of directors of the bank should specifically state that the funds of the particular account do not participate in the general pledge of assets in order to eliminate the possibility of a double pledge.

9.
for the purposes of 12 CFR 9.10 and are not acceptable as collateral for trust deposits, unless such securities mature within a year.
STRIPS are consid​ered a direct obligation of the U.S. Government and are therefore acceptable collateral for trust deposits.
9.2740. A national bank or trust company acting as trustee is required by 12 CFR 9. 10(b) to pledge eligible securities as collateral for the protection of trust funds on deposit in the commercial banking department to the extent that these funds are not insured by the Federal Deposit Insurance Corporation. |
'6 readily marketable,
and meet the investment quality guidelines established by Banking Circular No. 127.
Acceptable securities would include:
· Guaranteed portion of SBA loans
· STRIPS
· Collateralized mortgage obligations (CMC's)
which are rated in one of the two highest rating
categories by at least one national rating organi​
zation.
Unacceptable securities would include:
Successor Fiduciary
9.2800. Under common law, a successor fiduciary is liable if improper investments made by the predecessor are retained, if steps are not taken to marshall the fiduciary property, or if steps are not taken to compel the predecessor to redress a breach of trust. It is the duty of the successor fiduciary to enforce any claim which the account may have against the predecessor fiduci​ary.
(a) To prevent assumption of undue liability for acts of the predecessor fiduciary, a successor fiduciary should examine the administration of the account. If an inves​tigation discloses acts of improper administration, the successor should refuse the appointment or protect the
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account by asserting liability against the predecessor. A proper order of court or releases from all life tenants, remaindermen, and contingent beneficiaries may also serve to protect the trustee from assumption of undue liability. In light of the potential liability associated with a successor fiduciary account, banks should exhibit proof that adequate steps have been taken to protect the account and the bank from liability. The bank should have either a written record indicating that a proper investigation was conducted and the name of the per​son conducting the investigation, or appropriate re​leases from the court and/or all beneficiaries.
Examiners should investigate the policy of the bank to determine whether the acts of predecessor fiduciaries are a matter of inquiry and whether such inquiries are supported by written records. In the event the records of the bank do not reflect that such investigation has been made, the examiner should review the administra​tion of the predecessor fiduciary, including receipt of assets and income, disbursements and analysis of investments, in the light of the trust instrument. The examiner should also ascertain whether the bank re​quires, where possible, that a predecessor accounting be filed and allowed by judicial process before it ac​cepts such an appointment.
(b) It is incumbent upon a trustee to gain control of all
property properly the subject of the trust. Where a
successor trustee has failed to discover that some
asset has not been accounted for or delivered, that
trustee may be liable, not for the maladministration of his
predecessor which caused the loss, but for a breach of
duty in not requiring a satisfactory accounting for the
property.

(c) It should be noted that even where there are excul​
patory provisions in the instrument, the trustee has not
always been fully protected. There is authority that a
trustee, by nature of the office as such, cannot be
relieved of certain duties regardless of the presence of
exculpatory clauses. Examiners are cautioned that some
states have modified the common law and passed
statutes affording protection to the successor fiduciary
from acts of his predecessor.
9.2820. Since an executor is a fiduciary, a trustee who succeeds to the ownership of a decedent's property is a successor fiduciary.

custody elsewhere should adequately protect the rights of the bank. (See also Precedent and Opinion 9.2104.)
9.2910. It is the opinion of this Office that the participa​tion of personal trust accounts in a securities lending program would be appropriate if allowed by applicable state statutes and/or decisions. Wherever possible, the bank should consider amending the governing instru​ment of each particular account to grant specific au​thority for the lending of securities or obtaining the binding consent of all beneficiaries. This Office will approve participation of employee benefit accounts in a securities lending arrangement, provided banks fol​low the guidelines of the Department of Labor for securities lending. Permitting employee benefit and personal trust accounts to participate in a securities lending program in no way minimizes other standards of investment prudence and sound fiduciary practices applicable to national bank trust departments. The trustee should determine that the investment strategy of securities lending is consistent with the portfolio objec​tives for each account participating in these transac​tions. (See also Trust Banking Circular No. 22.)
Fees
9.2950. Trust fees need not be set by corporate resolu​tion. It is sufficient if such fees are established pursuant to authorized action taken by officers or committees of the bank.
9.2952. Prior to the Tax Reform Act of 1986, national bank trust departments were permitted to use the cash method of accounting for federal income tax purposes. Since trust fees were often uncertain and in some cases not final until approved by a court, improper accruals could inflate earnings for a particular period. The Tax Reform Act of 1986 created Section 448 of the Internal Revenue Code which provides that certain taxpayers, including financial institutions, may not use the cash method of accounting for Federal income tax purposes for taxable years beginning after 12/31/86. Accrual of fiduciary fees is now mandated by the Tax Reform Act. Any change from the cash method necessitated by the Act will be treated as a change in accounting method with income adjustments spread over a period of up to four taxable years, in accordance with IRS procedures for accounting method changes.
Broker Related Accounts
9.2900. It is permissible for a national bank to accept an investment management account in which the securi​ties of the account are held elsewhere. While it is customary in such cases for banks to maintain custody of the assets, there is no requirement that they do so. Of course, the provisions of any arrangement which has

9.2955. Bank personnel that represent the interests of beneficiaries and the bank on the board of directors of closely held companies should not receive fees for so acting. The fiduciary should receive no benefit from the account other than the legitimate fee charged. Unless the bank is specifically authorized to receive directors
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fees as additional compensation, the fee should go to the applicable account(s) which the bank is represent​ing by serving on the board of the closely held com​pany.
9.2960. The OCC has no objection to a bank officer or employee acting as a co-fiduciary with the bank. How​ever, 12 CFR 9.15(b) prohibits an officer or employee from taking a fee for acting as co-fiduciary without the specific approval of the board of directors.
9.2965. This Office has consistently taken the position that it is a customary and prudent banking practice to disclose current schedules of fees and service charges to present and potential customers. In a fiduciary rela​tionship, banks have a duty to make such disclosures. Complete and accurate disclosure would include the amount actually charged to the customer's account for services rendered.

Cash management fees charged to customers by paying income or interest net of the fees without disclosing the dollar amount of fees taken by the bank results in inaccurate information being provided to customers. In certain jurisdictions, such inadequate information may result in violations of reporting and accounting statutes.
The actual amount of fees being taken by the bank for investing cash balances should be stated on account statements as a separate line item. Unless required by state law or ERISA, only the total amount of fees charged during the accounting period for investing cash bal​ances need be disclosed on account statements. Cash management fees should not be charged without the approval of bank counsel, who must determine that they are allowed under local law. In addition, a ruling from the Department of Labor is necessary for their imposition on accounts subject to the provisions of ERISA.
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Own Bank Stock
9.3000. A national bank may not invest its fiduciary funds in its own stock unless lawfully authorized by the instrument creating the relationship, by court order, or by local law. This authority must be specific as to the conflict of interest involved and may be permissive in nature. As a general proposition, no general investment powers, however broad, would be authority for the bank to invest in its own stock.
This opinion would include, not only outright purchases of bank stock, but also bank stock acquired through exchanges or debt retirement. The OCC would not object to the purchase of fractional shares to comple​ment those shares properly acquired.
9.3020. A corporate trustee may not retain shares of its own stock held in a fiduciary capacity, subject to certain exceptions. These exceptions reflect that the settlor can waive the rule of undivided loyalty and that such a waiver is not invalid or contrary to public policy.
Where the trust instrument in general terms authorizes the trustee to retain investments, the settlor has waived the rule of undivided loyalty as to bank stock received as an original asset of the account. However, broad investment powers without specific authorization to invest in stock of the bank will not be sufficient to waive the undivided loyalty rule as to acquisition of bank stock by the trustee.
Where state statutes specifically authorize the corpo​rate trustee to retain snares of its own stock inherited from the settlor, a corporate trustee is justified in relying on the statutes as authority for retaining inherited shares of its stock, if the shares would otherwise be an invest​ment of trust quality. State statutes which generally authorize retention of securities owned by the testator at his death appear to be in conflict as to whether they relieve the trustee of undivided loyalty to the trust or authorize it (the trustee) to retain its own stock. Accord​ingly, general retention statutes should not be viewed as sufficient protection for the corporate trustee unless the courts of the state in which the national bank is located have held that their statute authorizes retention of own bank stock.
9.3027. In fiduciary accounts where the bank has no investment responsibility, the prohibition of 12 CFR 9.12(a) against the retention of own bank stock does not apply.
9.3029. The corporate trustee should not rely upon a directive from a co-trustee that shares of the corporate trustee be retained unless the co-trustee is sole bene​ficiary.

9.3041. The sale of stock of the fiduciary bank at a public sale after proper notification and advertisement is permissible. But if a director, officer, or employee of the bank is the successful bidder, the sale must be made to this person subject to court approval. A court order should then be obtained after full disclosure as to the relationship between the bidder and the bank. When the court order is obtained, the sale may then be consummated. (See also Precedent and Opinion 9.3610.)
9.3045. Due to the inherent potential conflict of interest involved in retention and voting of own bank stock and own holding company stock, a national bank should have a policy of reduction when the aggregate percent​age held in fiduciary accounts exceeds 10 percent of the outstanding issue. This percentage is applicable after the elimination of agency, custodial, escrow and other accounts where the bank lacks investment discre​tion, as well as accounts where the bank has shared voting authority.
9.3060. The sole provision of the national banking laws dealing with the voting of stock of a national bank held by the bank as trustee appears at Title 12, United States Code, Section 61. This section applies only to the election of directors of the bank. As stated in that section, the trust agreement must grant to a donor or beneficiary the power to determine how the shares of the bank will be voted in the election of directors. The OCC has ruled that the authority to vote such stock by a donor or beneficiary must be specifically contained in the governing instrument. The donor or beneficiary so empowered may designate a person or persons either by office or name to vote the stock according to a generalized direction or even according to the judg​ment of the designated person or persons. Such direc​tion once issued would remain valid for succeeding elections of directors, until revoked by positive act of the grantor of the direction or by reason of his/her death or incompetency.
As this section is in derogation of the common law, it must be strictly construed; therefore, Title 12, United States Code, Section 61 would not prohibit:
1) The voting by a national bank of its stock held in trust
accounts on a proposal to establish a holding com​
pany.
2) The voting by a national bank of its stock held in trust
accounts on a proposed merger of the bank, unless
a conflict of interest exists.
3) The voting by a national bank of stock of its parent
holding company or any affiliate on any issue, includ​
ing the election of directors.
Of course, national banks are bound by their fiduciary obligations in voting stock held by them in a fiduciary
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capacity. Such stock must be voted strictly in accor​dance with the best interests of the beneficiaries, and solely in light of the purposes for which each individual account was created.
Securities Disclosure Offering Rules: 12 CFR 16
9.3070. When a national bank fiduciary sells its own bank securities as a trustee for its beneficiaries, this is in the nature of a secondary offering and does not fall under the requirements of 12 CFR 16.

tional bank shall receive in its trust department deposits of current funds subject to check"... Additionally, 12 CFR 9.10(b) would have to be complied with insofar as those funds in each individual account exceed FDIC coverage, except for agency and custodian accounts for which no pledge can be made.
If trust funds are permanently invested in the MMDA, provisions of 12 CFR 9.12 would apply. (See also Precedent and Opinion 9.3206.)
Funds Awaiting Investment or Distribution
9.3100. It is the position of the OCC that principles of prudency and fiduciary responsibility require that trust cash awaiting investment or distribution be made as productive as prudently possible. Both income and principal cash should be made productive, unless the governing instrument, local law, or a party empowered to direct investments provides otherwise. Any decision to leave cash uninvested must be properly supported and documented in the banks records.
The Office will require national banks, which have improperly placed funds awaiting investment or distri​bution in deposits or other investments at rates of return which are less than the prevailing market rate available at the time for trust quality short-term investments, to reimburse those accounts for the difference between what was in fact received and what should have been, with interest.
It is permissible under the provisions of 12 CFR 9.10 for national banks to deposit fiduciary funds awaiting in​vestment or distribution in the fiduciary bank, provided the pledge of securities required by Section 9.10(b) is made. However, the requirement that the maximum prudent rate of return be sought still applies.
The intent of this Office is to prevent or correct abuses in banks that have failed to recognize their duty to invest both income and principal cash or in which there are, or have been, inadequate policies and procedures for so doing. All factors in each bank will be reviewed on a case by case basis. (See also Precedent and Opinion 9.3205.)
9.3105. Own bank money market deposit accounts may be utilized for the short-term investment of fiduciary funds awaiting investment or distribution, consistent with the requirements of the governing instrument and local law. Those factors and the others set forth in 12 CFR 9.10 would be applicable. For employee benefit accounts deposited in MMDA's, provisions of ERISA would apply. The funds would have to be distinctly booked into the money market fund and not left in the individual fiduciary account fund in order to avoid violation of 12 U.S.C. 92a(d), which provides "no na-

9.3110. Funds of various trust accounts may be com​bined in one certificate of deposit of the fiduciary bank or other financial institution, provided the certificate is registered in the name of the bank as trustee for the accounts or in its nominee name. Fiduciaries must take proper precautions to ensure compliance with the recordkeeping and disclosure requirements of the FDIC and FSLIC for trust account insurance. [See 12 CFR 330.4,8,10,11,12and 13.] If it is a C.D.of the fiduciary bank, any excess over FDIC coverage must be secured by a pledge of securities.
Acceptance of Financial Benefits by Bank Fiduciaries
9.3115. If a bank receives incentives for placing fiduci​ary assets in an investment fund offered by a particular provider, the bank must pass those incentives on to the accounts which have had their assets invested in the fund. In addition, a bank which is obtaining such items of value should disclose that it is doing so to the parties-in-interest on all accounts which are generating the deposits. In the alternative, the receipt of such financial incentives must be authorized by local law, court order, or the governing instrument. [See 2A W.F. Fratcher, Scoff on Trusts, 170, Duty of Loyalty (4th ed. 1987).]
Beneficiaries of trust accounts which are invested in money market mutual funds, while their funds are awaiting permanent investment or distribution, are entitled under the law of trusts to have a trustee that is free from such considerations which might tend to affect his decision as to when the funds of the trust accounts involved should be taken out of a particular fund.
In the absence of those circumstances, the receipt of such financial incentives is prohibited under 12 CFR 9.12(a) and is contrary to a bank's fiduciary responsibili​ties.
Examples of financial benefits that are prohibited are travel expenses paid for by investment company man​agers in connection with seminars offered by, or at the direction of those investment company managers; trust departments receiving financial credits and other bene​fits based on its investment of agency and/or trust cash balances in mutual funds; and use of computer hard-
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ware and software other than order entry, i.e. spread​sheets, word processing and participant recordkeep-ing.

settlor has retained such a right to amend or revoke the trust, his/her written instructions will bring an otherwise improper transaction within the exemptive provisions of 12CFR9.12(b).
9.3116. Funds held by a bank as fiduciary should not be invested in a mutual fund advised by the bank (or an affiliate of the bank) unless lawfully authorized by the terms of the instrument creating the relationship, court order, or local law. Also, the doctrine of consent may be invoked. This would require all parties in interest to the account to be ascertained and sui juris or represented by a guardian ad litem. Full and accurate disclosure of the nature of the conflict is necessary in order for the consent to be validly obtained. Qualified employee benefit accounts would be subject to ERISA.

9.3157. An order by a Court which has jurisdiction over the account, obtained after proper notice to all benefi​ciaries, will provide sufficient authority for the trustee as to any transactions reflected in the account unless the trustee was guilty of fraud, misrepresentation or negli​gence in obtaining the Court's approval. Such action, however, does not bar surcharge for a breach of trust committed subsequent to such Court action.
9.3117. The receipt of subtransfer agent fees as a result of investing fiduciary, custody, and ERISA accounts in a mutual fund would represent a conflict of interest sub​ject to 12 CFR 9.12, and is a possible prohibited transaction under ERISA.
Sufficiency of Approvals/Consents
9.3150. When the trustee seeks approval of the court or beneficiaries for a transaction involving a conflict of interest, the nature of the relationship must be fully disclosed. Such authorizations are not effective in the absence of full and complete disclosure. Concerning beneficiary approvals, all beneficiaries, both present and contingent, must be represented. Any that are not sui juris must be represented by a guardian ad litem.
9.3155. Beneficiaries may be estopped from recover​ing for a breach of undivided loyalty by their consent or acquiescence or by releasing the trustee from liability. The OCC is not inclined to accept mere acquiescence as a form of protection for the corporate trustee. How​ever an appropriate consent or release in writing, prop​erly obtained and executed, should provide sufficient authority for the trustee, unless local law prohibits its effective use. (See Section 410(a) of ERISA. For em​ployee benefit plans, trust agreements that relieve a fiduciary from a breach of fiduciary duty are void.)
9.3156. If the settlor has retained the power to amend or revoke the trust, his/her consent to the acts of the trustee will estop the settlor from later holding the trustee responsible for such acts. In such instances, the na​tional bank should require the settlor to amend the instrument providing for the purchase or retention of assets that would violate the rule of undivided loyalty or to place investment control in the settlor's hands so that such purchases or retention be subject to the written instructions of the settlor. In those instances when the

Investments — Obligations and Assets of the Bank
9.3200. Where an investment is made for an account, the bank must not hold an interest except as fiduciary. Where an investment is received in kind and the bank individually owns an interest therein, the potential divi​sion of loyalties should be eliminated at the first favor​able opportunity, unless retention is authorized by the governing instrument, court order or local law.
9.3205. Trust funds may be deposited in time deposits of a national bank trustee while awaiting investment or distribution unless prohibited by the instrument creat​ing the trust, so long as such deposits are secured as provided in 12 CFR 9.10(b). The permanent investment of trust funds in such time deposits would violate Section 9.12(a) unless lawfully authorized by the gov​erning instrument, court order or local law. There are circumstances surrounding the placement of trust funds awaiting investment in time deposits which may justify such deposits continuing for an extensive period even longer than a year. For example, funds may be held for over a year awaiting payment of estate taxes. I n such in​stances, however, the bank should endeavor to obtain the highest prudent rate of return possible and be prepared to demonstrate to the satisfaction of the examiner, that a valid justification exists for the length of the deposit. While OCC examiners will give specific attention to such deposits, this does not mean all deposits held under a year are proper. (Also see Precedent and Opinion 9.3100.)
9.3206. It is the opinion of this Office that cash of custodial and agency accounts may be combined in a single MMDA with the custodial/agent bank. Such in​vestment would be made only upon the direction of the customer since the bank would not be authorized to exercise investment discretion for these accounts. The
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$2,500 minimum of the MMDA would be applicable to the single deposit instrument and not to each participat​ing account. Because of this factor, the service should not be marketed. Where deposit instruments require a specific minimum balance, the Board of Governors of the Federal Reserve System has opined that banks should not solicit deposits for the purpose of combining in order to reach minimum thresholds.
The single MMDA would be limited to no more than six preauthorized (including automatic) transfers from the deposit account per month, or statement cycle of at least four weeks. Thus, the number of permissible transfers would not be determined by the number of accounts participating in the MMDA. (See 12 CFR 1204.122(e)(i).)
Because the trust department is considered the "de​positor," there would be no limit on the number of withdrawals when such withdrawals are made by with​drawal tickets. Since it is the agency or custodial account which is participating in the MMDA, the with​drawals should be credited to the agency/custodial account. The withdrawal should not be directly credited to the principal or a third party.
Federal deposit insurance would flow through to the participating accounts, in accordance with the Federal Deposit Insurance Corporation's formula for determin​ing total coverage of a single beneficial owner. The FDIC has held that insurance coverage is calculated, based upon beneficial ownership, when accounts of the trust department are combined for administrative purposes in a single deposit instrument. Also, the beneficial interests must be adequately identified in the records of the trust department. Since the bank is not exercising discretion in making these temporary invest​ments in the MMDA, the bank may not pledge eligible securities for deposits in excess of FDIC coverage.
Depending upon whether the custodial/agency ac​counts are established for the beneficial interest of natural or non-natural persons, the MMDA may be subject to reserve requirements. This necessity should be verified through the Board of Governors of the Federal Reserve System.

9.3212. If a bank makes an early redemption of a certificate of deposit to correct a self-dealing transac​tion and reimburses the account for the loss sustained, it would not result in a violation of Regulation Q. A bank is not regarded as violating Regulation Q if reimburse​ment is made to settle a legal claim against the bank relating to the manner in which the certificate of deposit was issued or administered, and is made in order to settle the claim without resorting to legal proceedings. In reversing a violation of 12 CFR 9.12(a) at no loss, the bank is correcting an improper action on its part which could serve as a basis for legal action by trust benefici​aries, and therefore the interest forfeiture requirements of Regulation Q need not be applied.
9.3215. The purchase of assets from the commercial bank as investments for trust accounts is prohibited by 12 CFR 9.12 unless lawfully authorized by the govern​ing instrument of the particular account involved, or by court order or by local law. Lawful authorization in the governing instrument requires that there be specific authorization for the transaction. (For prohibitions rela​tive to employee benefit accounts, see Section 406 of ERISA.) (See also Precedents and Opinions 9.3300 and 9.3305 — Investment in Affiliates.)
9.3220. Unless specifically authorized, it is not permis​sible for a national bank to make real estate mortgage loans and subsequently sell them to various accounts in its trust department, unless the loans were earmarked at inception for this ultimate purpose. However, where such an investment is within the authority of the govern​ing instrument and local law, a national bank may invest fiduciary funds in a real estate loan where the bank itself has provided the construction financing if a firm com​mitment for one or more named trusts to take over the permanent financing is made at the time of the con​struction loan or prior thereto. However the Department of Labor has held that such activities constitute prohib​ited transactions for employee benefit trusts under ERISA. (See also Precedents and Opinions 9.5730 and 9.5735.)
9.3210. Trust funds deposited in time deposits of the bank while awaiting investment or distribution, which are in excess of FDIC insurance coverage, must be secured by a pledge of qualifying assets under 12 CFR 9.10(b). Funds of agency accounts which involve no acts of discretion on the part of the bank may not be secured by a pledge of assets when such funds are held in its time deposits. In addition, trust funds placed as an investment in the time deposits of the fiduciary bank where lawfully authorized by the instrument or by court order or local law may not be secured by assets of the bank. (See also Precedent and Opinion 9.2700.)

9.3225. The buying of repurchase agreements from the commercial side of the bank for trust accounts is self-dealing and is prohibited by 12 CFR 9.12(a) unless specifically authorized.
9.3230. The prudence of a bank issuing a letter of credit (LOG) to back municipal industrial revenue bonds or similar facility offerings and at the same time, acting as trustee of the bond issue is questionable. A potential conflict exists when a bank acts as trustee and lender for the benefit of bondholders. It places the bank in the unique position of drawing upon itself under the LOG.
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Rather than being a manageable conflict, acting in these dual capacities increases potential liability to such an extent that the conflict should be avoided.

be a prime credit risk and a national concern as referred to above in order to avoid criticism under 12 CFR 9.12(a). (See also Precedent and Opinion 9.6310.)
Underwriting Syndicates
9.3261. The unauthorized purchase of bonds for fiduci​ary accounts from a syndicate of which a trustee bank is a member is a violation of 12 CFR 9.12(a). As such, bonds purchased from such a syndicate must be sold from the accounts at no loss to the accounts. Since this is a correction of a self-dealing transaction, the national bank may purchase the bonds in accordance with 12 CFR 9.12(b)(4). (See Trust Banking Circular No. 19.)

9.3410. The OCC presumes that an advisory director or the immediate family of a director of the bank are such individuals "with whom there exists such a connection. . . as might affect the exercise of the best judgment of the bank in acquiring property," within the meaning of 12 CFR 9.12(a), and therefore, no investments should be made in a director's family-related concerns unless authorized by the governing instrument, court order or local law.
Investment in Affiliates
9.3300. A national bank may invest funds held by it as fiduciary in the securities of affiliates, including holding company affiliates of the bank, only when specifically authorized by the appropriate governing instrument or other appropriate authority. Even then, such decisions must be made by the bank with sole reference to the needs of the accounts involved and the best interests of the holders of beneficial interests. Thus, even if such specific authority existed, the OCC would be prone to criticize such an investment where it appeared to con​stitute an undue percentage of the assets of the ac​count, was obviously inferior to other investments which might have been obtained, or if indications were pres​ent that the bank was motivated by considerations foreign to those mentioned above.
9.3305. Absent compliance with any of the qualifying exceptions, investment in an organization "in which there exists such an interest as might affect the exercise of the best judgment of the bank in acquiring the property" is a violation of 12 CFR 9.12. This being so, the question of the actual good faith of the trust department in making the investment, or the presence or absence of actual influence by interested parties, is irrelevant.

Sale or Transfer of Property from Trust Accounts to the Bank
9.3500. It is a violation of 12 CFR 9.12 for a national bank to purchase or otherwise have transferred to it, assets from accounts which it is administering as trustee. However, where such a transfer is for the benefit of the trust account in question, it is permitted where re​quested by the OCC or if the bank has an opinion of counsel that the bank has incurred a potential liability as fiduciary for holding this asset.
Sale, Transfer or Loan to Director, Officer or Employee or Affiliate
9.3600. Broad general investment language commonly found in governing instruments is not sufficient to au​thorize an investment which involves a conflict of inter​est or self-dealing on the part of the fiduciary. Proper authorization for transactions involving a conflict of interest must be specific in nature as to the conflict involved. For employee benefit accounts, approval in the form of a prohibited transaction exemption must be obtained from the Department of Labor prior to engag​ing in what otherwise would constitute a prohibited transaction. (See also Precedent and Opinion 9.3000.)
Investment in Director's Interests
9.3400. Director-related companies are presumed to be "organizations with whom there exists such an interest as might affect the exercise of the best judg​ment of the bank" within the meaning of 12 CFR 9.12, unless they are national concerns whose securities are widely traded and broadly accepted as suitable secu​rities for investment of fiduciary funds. Companies with which a bank enters into a variable amount note ar​rangement or in whose commercial paper it invests must also be a prime credit risk. Consequently, if a bank enters into a variable amount note arrangement with a director-related company or purchases commercial paper of such a company, that company would have to

9.3605. A subsequent sale of trust assets by a broker to a party with whom there exists such a connection, or organizations in which there exists such an interest, as might affect the exercise of the best judgment of the bank, within a short length of time from the acquisition by the broker from the bank, must be presumed to be a violation of 12 CFR 9.12. On the other hand, if such assets have been held in inventory by the broker for a reasonable period of time, such as a year and bona fide sales efforts have failed, the presumption would be satisfactorily rebutted.
9.3610. The fact that property held by a national bank as fiduciary is sold at a public sale does not waive the
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requirements of 12CFR9.12(b). If a director, officer or employee is the successful bidder, the sale must be subject to court approval. A court order should be obtained after full disclosure of the relationship be​tween the bidder and the bank. The sale may be consummated after the court order is obtained.
9.3620. Section 9.12 of 12 CFR 9 includes not only the sale of trust property to persons with whom there exists a connection which might affect the exercise of the best judgment of the bank, but also sales through such persons. The trustee or anyone connected with him or her should not make a profit from the trust other than that represented by the trustee's fee. (See also Precedent and Opinion 9.3900.)
9.3650. Loans to directors, officers or employees of a national bank from trust accounts administered by that national bank are prohibited by 12 U.S.C. 92a(h) and 12 CFR 9.12.
12 U.S.C. 92a(h) reads, in pertinent part:
It shall be unlawful for any national banking associa​tion to lend any officer, director, or employee any funds held in trust under the powers conferred by this section. Any officer, director, or employee making such loan, or to whom such loan is made, may be fined not more than $5,000 or imprisoned, in the discretion of the court.
It should be noted that 12 U.S.C. 92a(h) makes no exceptions as to the lending of trust funds to officers, directors, or employees of the bank. Therefore, the statute would prevail over any instrument authority, beneficiary consent, or court order purporting to author​ize the transaction.
Obligations of directors, officers or employees which are received in kind do not come within the prohibitions of 12 U.S.C. 92a(h) unless the obligations are renewed or carried past due in the discretion of the bank. Demand loans of directors, officers or employees re​ceived in kind in a trust department should be paid within a reasonable time. In an estate, this would nor​mally be the usual period of administration. Such obli​gations should not be transferred by a bank as executor to itself as trustee under the will.
It is not only unlawful for officers of the bank to make the loan; the statute makes it a crime for the bank itself. In addition, it is a crime for a director, officer or employee to receive such a loan. All that is necessary is that the bank be trustee of the funds and that they be lent to a director, officer, or employee. The fact that the transac​tion was performed by the bank at the direction of individuals does not make the bank any less a trustee in the eyes of the statute. This is particularly so when the committee which directed the bank to purchase the loan is composed of persons subject to and identified

with the management of the bank. (See also Precedent and Opinion 9.3655.)
9.3655. Section 408(b)(1) of ERISA authorizes loans to participants of employee benefit plans provided the requirements of the section are met. Therefore, the OCC ordinarily will not object to provisions in a bank's pension or profit sharing plan which authorize loans to participants of a portion of such participant's vested benefits not withstanding the provisions of 12 U.S.C. 92(a)(h).
Purchase, Sale or Transfer from One Account to An​other
9.3700. A sale of a security to a broker for the purpose of resale to a common trust fund operated by the bank is viewed in the same light as though the sale had been made directly. Such a sale must be fair to both ac​counts, as required by 12 CFR 9.12(d). The transac​tions must not be prohibited by local law.
9.3710. Participations in real estate mortgages may not be transferred from one trust account to another under 12CFR 9.12(d) unless the transfer is at  fair market value. Transfers by the fiduciary involving qualified plans would constitute a prohibited transaction. (See Section 406 of ERISA.)
Loans from Bank to Trust Accounts
9.3800. A national bank may loan its funds to its trusts for a proper purpose unless such loan would be in contravention of local law.
Use of Material Inside Information
9.3890. A national bank may use personnel and facili​ties of other bank departments for trust services, only if adequate policies and procedures are in effect to prevent abuses of insider information and violations of federal securities laws.
9.3895. Where no lending relationship exists with the commercial banking department, it is permissible to use credit department personnel to analyze the finan​cial data of closely held companies. If analysis is biased-by commercial lending relationships, a potential con​flict of interest is created wherein the bank may be unable to both fulfill its duty of undivided loyalty to trust beneficiaries and protect itself as a commercial lender.
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Transactions with Related Parties
9.3900. Sales and purchases of assets and/or services to, from or through a firm in which a director or officer of the bank has an interest is a conflict of interest under 12 CFR 9.12 unless specifically authorized by the govern​ing instrument, local law, or court order. This is true because it is the duty of a fiduciary to administer accounts solely in the best interests of beneficiaries. Prior written authorizations from grantors of revocable trusts, or beneficiaries are also acceptable provided the bank makes full and complete disclosure of the circumstances surrounding the conflict of interest. (See also Precedent and Opinion 9.3600.)

9.3910. It would be a conflict of interest for a bank to invest discretionary fiduciary funds in a money market mutual fund (MMMF) administered under Rule 12b-1 of the Investment Company Act of 1940 (17 CFR 270.12b-1) and receive a fee from the distributor of the mutual fund. Receipt of remuneration from a mutual fund causes the fund to become an organization in which there exists such an interest as might affect the exercise of the best judgment of the bank (see 12 CFR 9.12). Such invest​ments may only be made if there exists specific author​ity in local law, the terms of the governing instrument, or if there is binding consent of all parties-at-interest after full and complete disclosure. If the bank returns to the investing accounts, all the fees received as a result of investing in the MMMF, then a conflict of interest would not exist. The bank would be receiving the fees as agent for the investing accounts.
9.3905. It would be neither proper nor appropriate for the bank fiduciary to use a brokerage service which results in the bank receiving a share of the commissions or other consideration. Such transactions would be a conflict of interest. Any arrangement in which a broker​age firm pays a bank increased fees on security trades because it is performing trust department transactions would be a conflict of interest.
The brokerage service may be used for fiduciary ac​counts if the bank receives no compensation from the broker and fiduciary accounts receive best execution. If the bank receives compensation in any form, then the trust customers must provide specific written authoriza​tion to use the brokerage firm after being provided with full disclosure of the arrangement. The interests of minors, unborns, and others legally incompetent must be represented.

9.3920. An arrangement under which securities trans​actions, made on behalf of fiduciary accounts, would be placed with a discount brokerage service of an unaffili-ated bank with the understanding that the other bank would reciprocate by placing its fiduciary account trades with proposing bank's brokerage service, would constitute improper self-dealing. A trustee owes a duty of complete undivided loyalty to the interests of trust beneficiaries and may not take part in any transaction concerning the trust in which the trustee or any entity or person connected with the trustee has an interest. There would be no objection to the use of a non-affiliated brokerage firm, provided the bank does not receive any consideration for its own account.
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Investments
9.4000. Real estate loans are proper fiduciary invest​ments where appropriate for the account involved, so long as the real estate backing each particular loan provides adequate security and the bank has no other interest therein. This would exclude the purchase of any loan, or participation therein, from the commercial department of the bank. In making such investments, the trustee must give due consideration to the liquidity needs of the account. (See also Precedent and Opinion 9.3220.)
9.4005. It is ordinarily improper to invest in second or junior mortgages unless the bank fiduciary also holds all senior mortgages in the same account. Scott on Trusts, Third Edition, Section 227.7 states, "Even though the value of the land is so great in proportion to the amount of the prior mortgage that there would seem to be a sufficient margin of safety, the difficulty is that a junior encumbrancer cannot control the situation, and there is always the possibility that the senior encumbrancer may foreclose and the junior encumbrance may be cut off."
9.4015. It is permissible for a national bank to purchase bonds for trust accounts through its bond department, so long as the bonds do not come from its inventory. However, the bank may not take a commission on such purchases.
9.4025. Fiduciary accounts may be invested in the guaranteed portion of Small Business Administration loans with the commercial department lending the remainder provided it fits the needs of a particular account and is not prohibited by the terms of the governing instrument or local law. If such investments are prudent and desirable for fiduciary accounts in a bank, the trust department should be paid out first or at least on an equal basis with the banking department. Separate notes should be utilized for the banking and trust department with full documentation being main​tained in the trust department. If one note is to be utilized, the trust department should hold the entire note and documentation rather than the banking depart​ment. Funds should be advanced directly by the use of two separate checks. The trust department should issue its check to the SBA for the guaranteed portion of the loan, and the commercial department for the nonguaranteed portion.
9.4060. When a bank accepts the title of trustee, it accepts certain basic duties and responsibilities which other provisions of the governing instrument cannot serve to qualify. Even if a governing instrument places investment powers in a third party, unless it is an outside

investment manager as defined in Section 3(38) of ERISA, a bank must require that all investment direc​tions be given to it for transmittal to the broker or to the party through whom the transaction is to be effected. If the bank receives a direction which would be clearly contrary to the purposes for which the account was created, or involve a breach of duty on the part of the person giving the direction, the bank must refuse to carry out the direction. In addition, the trustee bank must periodically scan the portfolio of the account to ascertain whether any of the investments therein have subsequently become objectionable for the reasons given above. In neither case is the bank required to conduct such an inquiry as would be necessary if it had the investment responsibility for the account. The bank does not have the duty to object merely because the investment is not one which it would make. Indeed, in such circumstances, it is under a duty to comply with the direction. The duty to object only arises when the direction involves a breach of duty on the part of the powerholder of which the bank should be aware.
9.4065. As a general proposition, borrowing for invest​ment is an improper activity for a trustee. A commonly recognized exception would be for the purchase of improvements to real estate when it is customary to mortgage the real property involved.
Additionally, this Office would not object to a trustee engaging in borrowing in order to make investments, in accounts other than collective investment funds, if the transaction is specifically authorized by the trust agree​ment or under local law, and the corporate trustee has made a determination that the borrowing and the result​ing investment is a prudent practice. Factors which the corporate fiduciary should specifically consider are the purpose for which the account was established, the needs of the beneficiaries, the degree of risk that this practice would subject the account to, and the potential liability to the trustee when engaging in this practice.
The determination of the corporate trustee to engage in this practice must be fully documented.
9.4066. The maintenance of a margin account with a broker is not a permitted activity for a national bank as fiduciary unless specifically authorized by the terms of the governing instrument.
9.4070. Investments of trust funds in speculative assets may not be proper under the prudent man rule and might expose the bank to liability in the event a loss should be sustained, unless such investment is specifi​cally authorized by the terms of the governing instru​ment.
Employee benefit accounts which are subject to ERISA are now governed by the rule of prudence established
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pursuant to that statute. Under the prudence rule, the relative riskiness of a specific investment or investment course of action does not render such investment or investment course of action either per se prudent or imprudent. The prudence of each investment decision should be judged with regard to the role that the proposed investment or investment course of action plays within the overall portfolio. The fiduciary must act in a manner consistent with appropriate consideration of the facts and circumstances that the fiduciary knows or should know are relevant, and document that it has done so.
All other accounts are subject to the law of the state in which the bank fiduciary is located. Whether under that law, a given investment is appropriate may rest upon an analysis of that law, and the terms of the governing instrument and the needs of the account in question. In some jurisdictions, particular investments may con​tinue to be deemed speculative and objectionable per se.
In all cases, the particular investment must be suitable for the particular account under the appropriate rule of law, and the investment decision supported by appro​priate documentation.
Reviews
9.4100.12 CFR 9 requires that accounts for which the bank has investment responsibility be given initial and annual asset reviews. Investment responsibility is pre​sumed to exist in the fiduciary unless relieved by the terms of the governing instrument, local law or court order, when acting in the following or similar capacities: trustee, executor administrator, guardian of estates, and committee of estates of lunatics.
9.4102. Two types of analysis and review must be made in order to comply with the requirements of 12 CFR 9.7(a)(2). The first type is an individual account review, wherein the bank should consider the basic merits of the securities comprising the account portfolio, their legality, and their suitability for the particular account. The second type is a review of assets by issuer, which should include consideration of financial and other data relevant to the company's position within its industry. The industry itself should also be analyzed. Individual reviews of assets, such as real estate and mortgages, are also required.

9.4105. If agency accounts confer investment discre​tion on a bank, thus becoming "managing agency" accounts, as that is defined in 12 CFR 9, such accounts must be reviewed pursuant to Section 9.7(a)(2). A bank exercises investment responsibility within the meaning of the foregoing sentence in those agency accounts which have been supplemented by instructions effec​tively conveying this power to the bank. Even where a bank only provides investment advice to the principal in the form of recommendations for subsequent approval or disapproval, the assets of such accounts should be reviewed periodically.
9.4110. Certain fiduciary duties of a national bank trustee cannot be performed for it by another party. Among these would be the duty to review trust ac​counts.
9.4115. Oral reviews are unsatisfactory and do not comply with 12 CFR 9.7.
9.4120. It has long been the position of this Office that unnecessary risks are assumed by bank fiduciaries when they fail to obtain full information on which to base asset management decisions. With respect to real estate, the minimum necessary would include knowl​edge of the condition, insurance and the current fair market value of such properties. Without information on the value and condition of a property, compliance with ~>12 CFR 9.7(a)(2) would not be possible. That part of the regulation, which was issued in 1963, requires an annual review of all of the assets held in or for each fiduciary account, over which the bank has investment responsibility, to determine the advisability of retaining or disposing of such assets. In effect, Section 9.7 requires real estate initial appraisals and reappraisals because they are the source of important asset review information.
A trustee would certainly have to exercise discretion on the need for appraisals/reappraisals of some proper​ties. Fractional interests in real estate, where the trustee has no effective control, and homes or other properties occupied by beneficiaries, may be circumstances where re-appraisals are hot warranted on a frequent basis. It is within the discretion of the trustee whether to use qualified bank personnel or outside professionals to perform the re-appraisals or annual inspections.
9.4103. The initial review of accounts for which the bank has investment responsibility, required by 12 CFR 9.7(a)(2), should be conducted within 60 days after funding. This initial review should establish an invest​ment program consistent with the needs and objectives of the account.

Options
9.4230. Option guarantee letters and escrow receipts are similar documents with similar functions. Both in​struments are issued by a bank in connection with the writing of a covered call option, and are designed for use on behalf of all customers as well as the bank's trust
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accounts. The instruments are called escrow receipts when the underlying option transactions are handled through the Options Clearing Corporation and are called option guarantee letters in other circumstances. An escrow receipt or option guarantee letter is customarily obtained by a writer of a covered call option when the securities that underlie the option are deposited with a bank. The writer is then permitted to write the call option through a special cash account with a broker rather than in a margin account or by other means. Thus, an individual who obtains an escrow receipt (or option guarantee letter) from a bank may escape customary requirements for the maintenance of adequate margin.
The escrow receipt essentially constitutes an escrow agreement; the bank agrees that it will retain the depos​ited securities in its custody until such time as the escrow receipt expires or is released or the option is exercised, and that the securities will be delivered appropriately upon exercise of the option. The bank also warrants certain facts, e.g., that the total market value of all shares of stock covered by escrow receipts and option guarantees, plus the dollar amount held on deposit pursuant to "put" guarantee letters, does not exceed 10 percent of the bank's outstanding capital stock.
Escrow receipts which adhere to the above general description and which are used in connection with the writing of covered call options are not ultra vires guar​antees issued by national banks. This conclusion per​tains only to those situations where the covered securi​ties are actually deposited and held by the bank and applies when the escrow receipt is issued on behalf of any customer as well as on behalf of the bank's trust accounts.
Brokers and Dealers
9.4305. The Justice Department views the allocation of brokerage business in return for the broker's deposits in the bank a violation of the antitrust laws.

9.4310. Where a governing instrument does not give someone other than the bank the authority to direct brokerage, the bank complies with such a request at its peril. If, in so doing, the account should pay more in commissions for a particular security than might have been obtained elsewhere, the bank may be liable for this difference to the account involved.
Excessive Trading
9.4400. Excessive trading to generate brokerage commissions is subject to criticism. In determining whether excessive trading has occurred, the following should be considered: 1) the number and frequency of trades; 2) the amount of in and out trading; (3) the amount of commissions granted; 4) the investors' ob​jectives and level of business sophistication; and 5) the degree of control exercised by the trustee over the account.
Reporting Requirements — Institutional Managers
9.4450. On June 22,1978, the Securities and Exchange Commission promulgated rules relating to the filing and reporting requirements of institutional investment man​agers. The rules (codified as Title 17, Section 240.13f-1) require that institutional investment managers, in​cluding national banks, exercising investment discre​tion over accounts having in the aggregate more than $100,000,000 in exchange traded or NASDAQ-quoted equity securities must file a report with the SEC and OCC within 45 days after the end of each calendar year and 45 days after the last day of each of the first three quarters of the subsequent calendar year. This report will identify those securities, the aggregate amounts thereof held, the nature of such investment discretion, and any voting authority. Holdings of less than 10,000 shares or $200,000 in market value need not be re​ported. It should be noted that whereas the rule requires five copies of this report to be sent to the SEC, it is not necessary to send a copy to the OCC.
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Admissions and Withdrawals
9.5000.12 CFR 9.18(b)(1) requires that all admissions and withdrawals be completed and posted to the appropriate ledgers within 10 business days of the valuation date.

9.5035. There is no provision in 12 CFR 9 that would prevent an annual distribution of realized capital gains. Such distributions should be made to all participating accounts.
9.5010. The charging of an admission fee is not permit​ted in a collective investment fund. The charging of a withdrawal fee is also prohibited.
9.5011. The investment of new funds benefits each participating unit on a pro-rata basis, and therefore the expense of purchasing investments with new money should be borne on a pro-rata basis. 12 CFR 9.18(b)(3) provides that all participations in the collective invest​ment fund shall be on the basis of a proportionate interest in all of the assets. Therefore, admissions must be based only on the market value of the fund.

Termination—Merger
9.5050. In order to terminate an existing collective investment fund, the board of directors must pass a resolution approving the action, and a final audit should be performed as of the date of termination. The OCC should be notified of the termination.
9.5060. The OCC does not object to the merger of two common trust funds provided the merger is in the best interest of the participants and does not result in ad​verse tax consequences. A final audit of a fund should be conducted prior to its merger with the surviving fund. Prior OCC approval of the resulting common trust fund is not required.
9.5012.12 CFR 9.18(b)( 1) requires that fund assets be valued at market value unless such value is not readily ascertainable in which case a fair value determined in good faith by the fund trustee may be used. The predetermination to value an investment at cost is not a good faith estimate of an investment's fair value. The decision to value an asset at cost ignores changes in financial and economic conditions.

9.5063. The OCC ordinarily will not object to the merger of common trust funds maintained by two banks, both of which are members of the same affiliated group, provided the degree of common ownership is within the standards established by 26 U.S.C. 1504.
9.5015. Charging to withdrawing participants the cost of selling property to satisfy a withdrawal is inequitable. Such cost must be properly borne by the entire fund.

Financial Report—Advertising
9.5100. Within 90 days after the end of a fund's fiscal year the bank administering the fund must prepare a financial report of the fund as required by Section
9.5020. A bank, as trustee, may not restrict a withdrawal to any specific percentage, either of a participant's holdings or of the market value of the fund. Such limitations are not consistent with the operation of a collective investment fund. In a 9.18(a)(1) fund, the establishment of a date prior to the valuation date by which all notices for admissions and withdrawals must be received is contrary to 12 CFR 9.18(b)(4), which requires all requests to be accepted if received on or before the valuation date.

9.5110. The OCC has authorized comparisons of fund performance with that of general market indices, such as the Dow Jones and the Standard and Poor's 500, to be included in the annual report. We feel that this will assist the customer in evaluating the results. Such authorization would not permit comparisons with other bank's funds or with mutual funds, nor predictions of future investment performance.
9.5030. Common trust fund units may be transferred from one trust to another when the beneficiaries remain the same. Also, units may be transferred from the estate of a decedent to a testamentary trust of the same decedent by the bank that maintained the common trust fund and acted as executor of the estate and trustee of the testamentary trust. The OCC cannot pass upon the tax consequences of such transfers.

9.5111. For certain purposes, a bank may use excerpts or summaries of the information contained in the finan​cial report. Such excerpts should not be misleading. When excerpts or summaries are used, the material should indicate that a copy of the complete financial report of the common trust fund is available and will be furnished upon request.
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9.5112. Information concerning common trust funds may be given to prospective customers if the solicitation is a bona fide promotion of the services offered by the trust department and not actually a promotion of its common funds. Prospective customers may be defined to include present commercial customers of the bank, shareholders of the bank, and those individuals ex​pressing an interest in establishing a fiduciary relation​ship with the bank. Prospective customers would not be so broadly defined as to include any resident of the service area of the bank. Mailing the financial report or summary of the financial report to any resident of the service area would be considered marketing the com​mon trust fund.

valuation date. However there must be two distinct and valid transactions.
Accounting — Income and Expenses
9.5250. It is not equitable to participants entering or withdrawing from the collective investment fund to have income credited to the fund when received rather than when declared. Similarly, debiting the fund for certain expenses when paid rather than accruing them may not be equitable to all participants. Cash basis accounting deprives participants of income to which they have legal title and may charge them with a disproportionate share of expenses.
9.5113. Copies of a common trust fund financial report may be furnished to prospective customers by use of displays in the bank's lobby or by direct mailing to those persons who have a legitimate interest in the fund, such as stockholders. All other references to the common trust fund may only be made as part of an advertisement for the bank's general trust services. Materials limited exclusively to the promotion of a common trust fund are prohibited.
9.5114. The financial report of a common trust fund may contain information in addition to that specified in 12 CFR 9.18 (b)(5)(ii) and (iii). For example, prospective customers may be provided with brochures which describe the administration, operation, and investment objectives of the funds maintained by the bank.
9.5118. No advertisement restrictions have been placed on banks with respect to 9.18(a)(2) funds. The OCC does, however, monitor advertisements for any viola​tions of the antifraud provisions of the securities laws. With respect to advertising of 9.18(a)(2) funds, the bank should conform to the standards of the SEC and the NASD in order to avoid securities laws violations.
Exchange of Assets for Units
9.5200. While participations in collective investment funds operated under Section 9.18(a)(2) may be pur​chased in kind with securities or other assets by eligible trusts, participations in funds operated under Section 9.18(a)(1) may only be purchased with cash, with one exception. Participations in these funds may also be purchased with certain nonmarketable government securities.
It is permissible, under Section 9.12(d), where fair to both accounts, to sell assets of a participating account to a collective investment fund for cash. If it is desired also to obtain participations in that fund for the selling account, they may be obtained with cash at the next

9.5255. Late charges collected on notes and mort​gages held in collective investment funds should be deposited to the account of the collective investment fund, not to the bank's income account. The collective investment fund participants, not the bank, have been deprived of timely income due to late payment.
Expenses and Fees
9.5300. In order to conform properly to the requirements of Section 9.18 of 12 CFR 9 and the rules and regula​tions of the OCC, the following will establish the proper handling of all expenses incurred in the administration and operation of a collective investment fund:
(a)
Expenses may be charged to (1) the principal or
income account for the reasonable cost of audits per​
formed by independent public accountants, but shall
not include the cost of audits by auditors of the bank; (2)
the income account if a charge is made for the reason​
able expense incurred in servicing mortgages held in a
collective investment fund; (3) the principal or income
account whichever is applicable, for all costs, commas​
scions, taxes, transfer taxes, legal fees and other ex​
lenses associated with the purchase or sale of assets
of a collective investment fund; and (4) the principal or
income account, whichever is applicable, for the management fee, provided the fee charged to charged to the fund and the fee charged to the participating trusts, if any, should not exceed the fee which would be paid by such participating accounts if they were not invested in the collective investment fund       
(b) Expenses that may not be charged against the fund
but shall be absorbed by the bank are the cost of
establishing or reorganizing a collective investment
fund and the cost of printing, publishing and distributing
the full financial report.
(c) The preceding is not intended to be all inclusive or
preclude consideration of specific fact situations or
legal requirements peculiar to particular jurisdictions.
For example, it would be permissible to charge to
principal or income of a collective investment fund the
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cost of court accountings where such are required by law. The payment of state personal property taxes imposed upon securities held in a common trust fund is also a proper charge to the income cash of the fund and need not be allocated among the participations.
9.5305. It is not permissible to engage a CPA firm, which also performs valuations, to audit the collective invest​ment fund. Independence of the CPA is impaired since this practice places the accounting firm in the position of reviewing its own work. Further, while the cost of a CPA audit may be charged to a collective investment fund, the cost of valuation is a cost of operating the fund which must be borne by the trustee bank.
9.5310. When a plan is amended and restated for reasons not within the control of the bank, it is our opinion that these expenses should be paid by the bank. The costs of maintaining the plan in conformity with law and regulation is a cost of establishing the fund. Also, since the amended plan will be of continuing benefit, it would not be equitable to charge only the present participants.
9.5315. The OCC ordinarily does not object to charging a collective investment fund for real estate commission expense, provided it is reasonable.

9.5320. A bank, in the operation of a collective fund, may employ an affiliate to perform services for the collective fund. Such affiliates may only engage in those activities that the bank as trustee could perform includ​ing managing the fund. The employment of an affiliate may not result in additional expenses to the fund or its participants. The affiliate would be subject to 12 CFR 9 and the full jurisdiction of this Office. When a bank contracts with an affiliate, there should be in effect an agreement between the bank as trustee of the collective fund and the affiliate governing the provision of such services to the fund.
The exclusive management requirement of 12 CFR 9.18(b)(12) is satisfied as long as the trustee bank establishes specific investment guidelines to be fol​lowed by the affiliated investment adviser, frequently reviews the investment adviser's activities, and can terminate the contractual relationship at will.
9.5325. The practice of charging a common trust fund established under 12 CFR 9.18(a)(1) for a cash sweep program would not be in violation of 12 CFR 9.18(b)(12). The bank will not be charging an additional fee for the management of funds invested in the common trust fund provided the same fee is being charged for the sweep program for accounts not participating in the common trust funds.
.9.5317. A bank, in the operation of a collective invest​ment fund, may employ an outside-investment adviser. Generally, any fees paid to an outside investment adviser from a collective investment fund would be in violation of 12 CFR 9.18. Before a bank could charge a collective investment fund for the services of an outside investment adviser, it must obtain the approval of this Office pursuant to 12 CFR 9.18(c)(5). This Office would consider waiving the fee restrictions with respect to the services of an outside investment adviser provided:
· The Declaration of Trust specifically authorizes the
employment of the adviser as well as the charging
of fees to the fund;
· Each participating trust specifically authorizes in​
vestment in the fund, the employment of the ad​
viser, and the amount of fees to be paid to the
adviser;
· The investment adviser fees charged to the fund
must be listed as a separate line item on participat​
ing account statements and in the annual financial
statement for the fund; and
· The bank maintains exclusive management of the
fund, including the placing of trades. Such advisers
may only make recommendations; the decision
process must remain with the trustee bank.

9.5330. It has been a long-standing policy of this Office that fiduciary duties and responsibilities may not be diminished as a result of an account's participation in a collective investment fund. A fiduciary has a duty to fully and properly account to the client for assets entrusted to it. To merely disclose that a management fee or investment adviser fee, authorized by this Office pursu​ant to 12 CFR 9.18(c)(5), has been charged to a collective fund is inadequate.
The dollar amount of the management fee or investment adviser fee should be disclosed to beneficiaries and other interested parties. Mere disclosure in fee sched​ules, account statements and financial statements that a fee of X percent is charged is not adequate. The actual dollar amount of fees incurred should be stated as a separate line item in the periodic statements to fiduciary account parties in interest. The dollar and cents state​ment disclosure should be in addition to a percentage disclosure contained in the fee schedule and/or other disclosure documents. The total amount of such fees charged to a collective fund also should be stated in the annual financial statement of the fund.
Own Bank Obligations
9.5355. Sections 9.12 and 9.18(b)(8)(i) of 12 CFR 9 preclude the trustee of a collective investment fund
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from making any investments, temporary or permanent, in repurchase agreements between a fund and the commercial banking department of the bank or its affiliates.
9.5360. The Comptroller of the Currency has permitted a collective investment fund established either under 12 CFR 9.18(a)(1) or (a)(2) to invest primarily in certificates of deposit of the trustee bank, if such certificates are of a short term and trust accounts are invested in the fund temporarily, pending permanent investment or distribu​tion. Unless the fund qualifies as a STIF as provided for in 12 CFR 9.18(b)(15), assets of the funds must be marked to market or valued on a fair basis as deter​mined in good faith by the trustee.

trust created by the same person or persons, the participations of these trusts would be subject to the limitations.
c. Where two trusts created by the same person or persons have the same remainderman but dif​ferent income beneficiaries, the 10 percent limitation would not apply.
9.5501. Pursuant to 12 CFR 9.18(b)(9)(ii), the 10 per​cent limitation applies to all investments, both tempo​rary and permanent, except direct obligations of the United States or other obligations fully guaranteed by the United States as to principal and interest.
Creditor Relationships
9.5400. Pursuant to 12 CFR 9.18(b)(8)(i), a national bank is prohibited from making any loan on the security of a participation in a collective investment fund, re​gardless of the capacity in which the bank is acting for the participating account. The fact that the bank would charge a reasonable rate of interest on the loan is irrelevant.

9.5505. The 10 percent rule stated in 12 CFR 9.18(b)(9)(ii) is separately applicable to a state and to each city, county, special district or other local governmental entity of that state. As long as there is not a direct or indirect guarantee of the repayment of the obligations of the local governmental unit by the state itself, the obligations of such units will not be aggregated with those of the state or with one another in applying the 10 percent rule.
9.5405. The fact that a trust account holds a participa​tion in a collective investment fund would not prohibit the obtaining of an unsecured loan by that trust from the commercial department, provided the loan was amply protected by other assets of the account.
9.5410. It is not permissible for the trustee of a collective investment fund to borrow monies and/or pledge the assets of the fund except to protect the assets of a liquidating or segregated account or to create tempo​rary cash overdrafts as provided by Precedent and Opinion 9.6910.
Liquidity and Investment Limitations
9.5500. In regard to the application of the 10 percent limitation of 12 CFR 9.18(b)(9)(i) for participation in a collective investment fund:
a.
Where a person is entitled to more than 50
percent of the income from two or more trusts,
the participations held by these trusts are
combined for the purpose of the above limita​
tion if the trusts were created by the same
person or persons.
b.
Where a person is entitled to receive as much
as one-half or more of the income or principal,
in the discretion of the trustee, from another

9.5510. Investments in repurchase agreements are subject to the 10 percent limitation of 12 CFR 9.18(b)(9)(ii). A repurchase agreement is a form of secured borrowing. It is a loan, collateralized by the underlying security because all the incidents of owner​ship of the security are retained by the owner. A repur​chase agreement is a secured borrowing by which the investor leverages existing positions in securities by pledging those holdings against the repurchase liabil​ity. Refer to Securities and Exchange Commission v. Miller, 495 F. Supp. 464 (S.D.N.Y. 1980).
Under a typical repurchase agreement, the owner of a government obligation transfers title in return for a percentage of the value of the obligation, but retains ownership and the rights to receive the principal and interest due on the underlying obligation. This is similar to other types of secured lending arrangements, where title to collateral is transferred or the lender has the power to sell the property under a hypothecation agree​ment. The rate of interest received on the repurchase agreement is based on prevailing market rates, inde​pendent of the government obligations securing the agreement.
9.5512. It is the opinion of this Office that the investment of a collective investment fund in shares of a money market fund, assets of which are limited to U.S. Govern​ment obligations, would not be the functional equivalent of an investment by the collective investment fund
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directly in obligations of the U.S. Government. The limitations of 9.18(b)(9)(ii) would therefore apply to investments in such a money market fund.
When a bank buys U.S. Treasury obligations directly, it expects to receive a return on those obligations based on their face value and stated interest rates. The bank relies on its active management of the securities, when such management is appropriate, to maintain stability of income for the collective investment funds. Con​versely, when a bank purchases fund shares, its ulti​mate return or yield is not solely dependent on the credit of the U.S. Treasury. The bank expects to receive profits primarily through the management efforts and expertise of the fund manager.
9.5513. This Office will not object to collective invest​ment fund investments in the shares of separate invest​ment companies which have the same investment advisor, up to a maximum of 50 percent of the market value of the investing GIF. The 10 percent limitation of 12 CFR 9.18(b)(9)(ii) would continue to be separately applicable to each investment company in the group. Therefore, it would not be appropriate under this ruling for a GIF to invest over 10 percent of its market value in a single fund within a group of funds sharing a common advisor.
9.5515. If a fund has over 10 percent of a particular asset as a result of outright investment therein, this must be corrected by the next valuation date. If an asset becomes in excess of 10 percent of the market value of the fund for any other reason, such as through its market value appreciating faster that the rest of the portfolio, there


__ of the fund and
remains in excess of 15 percent on each consecutive valuation date for six months. At this point the bank has one year to cut the asset back to 10 percent of the fund.
9.5520. If a participation becomes in excess of 10 percent due to direct investment, it should be reduced at the next valuation date to the 10 percent limitation. If a participation becomes in excess of 15 percent for any other reason, the reduction to 10 percent should be made within one year.
9.5535. For purposes of the marketability requirements of 12 CFR 9.18(b)(9)(iii), investments in certificates of deposit, time deposit open accounts, and other similar instruments would not be considered readily market​able unless they can be readily sold in a secondary market or unless they have reached their maturity date and can be considered cash.

Mortgages
9.5700. A simplified procedure for the handling of mortgage loan investments in collective investment funds operated by national banks has been approved by the OCC. Its primary purpose is to relieve the bank of costly bookkeeping and processing details by per​mitting it to utilize for this purpose the facilities of an organization especially established to handle mort​gage loans. Under this procedure, a national bank may enter into a formal arrangement with mortgage banking firm whereby the latter originates mortgage loans and offers them to the bank's trust department for placement in a collective investment fund in groups of such size as may be agreed upon. The bank may purchase all or such portions of the offered loans as it desires. The actual notes must be held by the bank, but the mortgage banking firm may retain all supporting records, and receive and remit payments. It must furnish not less often than monthly, a detailed statement showing prin​cipal payments, interest payments, other credits or charges, balances due and any other pertinent informa​tion on the individual loans comprising the group. The mortgage banking firm must advise the bank, not less often than monthly, of defaults in payments on loans, delinquencies in payments of taxes, insurance, etc., and must act to adjust such matters as instructed by the bank. The bank must retain the right to sell any specified mortgage note or notes out of a particular group at any time. The arrangement between the bank and the mortgage banking firm must contain a binding commit​ment on the part of the latter to repurchase, at no loss to the bank, any notes later found not to be as repre​sented. The agreement must also specify that all rec​ords and documentation in possession of the mortgage banking firm relative to notes owned by the bank are to be subject to inspection, during normal business hours, by the bank, its auditors and examiners of OCC.
Entries on the fiduciary records relative to notes held under the above-outlined procedure may be in gross rather than in detail, in which case the bank must maintain periodic statements from the mortgage bank​ing firm as subsidiary information supporting the en​tries.
9.5710. A bank may establish and maintain a collective investment fund, the investments of which shall consist exclusively of mortgages. Such a fund must comply with marketability requirements of 12 CFR 9.18(b)(9)(iii).
A national bank's trust department may enter into a purchase agreement with respect to mortgages of a common trust fund with an established firm of unques​tioned financial resources as a satisfactory arrange​ment for meeting marketability requirements. It would be improper for the trust department to enter into such an agreement with the bank.
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9.5730. Section 9.18(b)( 10) of 12 CFR 9 provides for the charging of a fee to a collective investment fund for servicing real estate mortgages to be paid "to servicing agents, including the bank administering the fund."
9.5735. The commercial banking department may not receive nor share in the origination points received from the borrower upon closing a mortgage to obtain a servicing fee. Sharing in the origination points by the trustee bank would represent a conflict of interest. Such fees should be remitted to the trust account. Also, regarding employee benefit collective investment funds, the practice may be a prohibited transaction under ERISA.
'However, when​ever a mortgage may be said to be only technically in default for reasons which are satisfactory to the bank, and no credit weaknesses other than the reason for the default exists, such investment shall not automatically cease to be eligible. If the loan is not made current before two valuation dates occur, it should be removed from the account. Within this limitation, the Trust Invest​ment Committee could properly be given discretionary authority as to the segregation or sale of such defaulted mortgages.

this will not be considered an undue delegation of fiduciary responsibility. The national bank will continue to have the responsibility periodically to ascertain that the investment is meeting the needs of the collective fund and to determine that the investment continues to be of trust quality.
9.5780. The bank, as trustee of a common trust fund, may purchase limited partnership interests without violating the exclusive management provisions of 12 CFR 9.18(b)(12). It is the responsibility of the bank, as trustee, to evaluate the soundness of management for any type of investment being considered as an asset for a common trust fund. The trustee continues to have the responsibility to periodically ascertain that the invest​ment is meeting the needs of the common trust fund and continues to be of trust quality.
The investment by a common trust fund in a limited partnership would also be a question of local law. If trustees are not authorized under local law to invest in limited partnerships for a fiduciary account, then such investment would not be permitted for a common trust fund unless each participating account in the common trust fund specifically authorizes the investment in lim​ited partnerships. The investment powers clause of the common trust fund should specifically permit the invest​ment in limited partnerships. Also, the valuation section of the common trust fund plan should specify a method of valuing the limited partnership interests at current market value.
9.5750. Section 9.18(b)(11) of 12 CFR 9 provides for the establishment of a reserve account from the income of mortgages held in a collective investment fund. This account cannot be used to absorb principal losses; only income in default may be charged to it. In cases of default of principal for other than justifiable reasons for any extended period of time, the bank should either segregate the mortgages or sell them.
Exclusive Management
9.5770. A bank may employ an agent or use a pricing service to perform the valuation of the collective invest​ment fund. However, the use of either requires the trustee to periodically verify their accuracy, or such practice will be deemed to be an undue delegation of fiduciary responsibility.
9.5775. This Office has permitted employee benefit collective investment funds maintained by one trustee to be invested in another fund maintained by an unre​lated trustee. A bank, as trustee of a collective fund, may make the management decision to acquire units of a collective fund trusteed by an unrelated institution and

9.5785. Whether a bank, as trustee, has exclusive management of a collective investment fund is a facts and circumstances test. Some of the considerations in determining exclusive management are:
· Whether the adviser only makes recommendations;
· Whether investment selection remains with the trus​
tee;
· Whether the trustee places investment transac​
tions;
· Whether the use of the adviser results in additional
expenses to the fund or its participants; and
· Whether the trustee may terminate the fund.
Charitable Trusts
9.5800. Charitable trusts may be collectively invested with other charities and/or with other types of accounts in either Section 9.18(a)(1) or Section 9.18(a)(2)funds. Charities would be most appropriately invested in 9.18(a)(2) funds. Tax exemption must be obtained in both cases through IRC Section 584 and therefore, participation must be limited to accounts for which the bank acts as trustee or co-trustee. IRS Revenue Ruling 81-100 is not available for funds which include other
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than employee benefit accounts. As a result, charities held in the capacity of agent may not be invested in collective funds of any type.

c. The "profit or loss" figures on security sales may be omitted.
9.5810. A trust created for charitable purposes from funds contributed by various donors is a form of collec​tive investment fund subject to 12 CFR 9.18.
Such commingling either within a trust or between trusts created for the same general purpose serves a worthy purpose and there is no apparent need for the safe​guards applicable to common trust funds. Therefore, the investments of such accounts may be commingled when not in contravention of local law or governing instruments, even though such action may result in a form of collective investment within the meaning of 12 CFR 9.18. Pursuant to the provisions of Section 9.18(c)(5), national banks have been given approval of the OCC to operate such collective investment funds without compliance with the requirements of Section 9.18(b).
Special Investment Funds Short-Term Investment Funds
9.5900. In a short-term investment fund established under 12 CFR 9.18(b)(15), the valuation process must be completed before the fund opens again for admis​sions and withdrawals.

Covered Call Option Funds
9.5921. Collective investment funds which are author​ized to invest in covered call options and related trans​actions should provide a specific method for valuing options.
Foreign Securities Investment Funds
9.5942. If custody of securities is maintained outside the jurisdiction of the District Court of the United States, the requirements of Regulation Section 2550.404b-1 of ERISA must be met. If the securities are not held in foreign branches of United States chartered banks, then the bonding requirements of Section 412 of ERISA must be met. A management fee may be authorized only if it were charged in lieu of a regular fee which is normally charged to accounts invested in foreign secu​rities. All other requirements of 12 CFR 9.18 should be incorporated in the plan, including provisions relating to specific valuation criteria and the ten-day valuation period.
Real Estate Investment Fund
9.5961. Real estate held in a collective investment fund must be valued at market based on an appraisal not older than one year.
9.5905  A variable amount note or repurchase agreement may not be used to meet the 20 percent liquidity requirement of a short-term investment fund (STIF). A STIF may invest in excess of 10 percent of the value of the fund in the demand portion of a single variable amount note established under 12 CFR 9.18(c)(2)(ii) or in demand or overnight repurchase agreements. In both cases, the investments must meet the credit-worthiness standards established for VAN'S in Prece​dent and Opinion 9.6310. However, the trustee should be guided by the standards of prudence and diversifi​cation when making an investment which exceeds the 10 percent limitation.
******
9.5910. Annual financial statements for short-term in​vestment funds may differ from those of other collective funds in the following respects:
a.
Assets may be listed showing par values only if
cost and par are the same.
b.
All assets of a similar character (C.D.'s, com​
mercial paper, Treasury bills, etc.) of a single
issuer may be combined for reporting pur​
poses.

9.5963. The OCC does not object to a real estate collective investment fund borrowing to purchase real estate.
Index Funds
9.5980. Index collective investment funds may not invest in own bank securities or securities of the holding company with which the bank is affiliated. Index funds should state the specific index the performance of the funds will duplicate. In addition, the OCC will not object to the charging of the brokerage fees and expenses to accounts which are purchasing or selling units of an index fund. The fund document must specifically au​thorize the participants to be charged the actual broker​age expenses generated by their purchasing or re​deeming units of the fund.
IRA Funds
9.5990. The regulations issued by the OCC authorize individual retirement accounts (IRAs) to be collectively invested. The OCC has not issued special conditions on
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such investment; full compliance with the regulation and the interpretations issued thereunder would be expected. However, it is our understanding that it is the position of the staff of the SEC that IRAs may not be collectively invested without adherence to the require​ments of the federal securities laws.
9.18(a)(1) Funds
9.6000. Funds operated pursuant to Section 9.18(a)( 1) are granted tax exempt status by Section 584 of the Internal Revenue Code. Participation is therefore lim​ited to monies held in the capacity of trustee, executor, administrator, guardian and custodian under the Uni​form Gifts to Minors Act. Accounts in all other capacities including agencies and custodianships are precluded from participation.
9.6010. The OCC will recommend nonenforcement of the requirements of 12 CFR 9.18(b)(9) for new collective investment funds during their first year of operation, if a request is submitted to the Washington Office.
9.6020. Common trust funds should be given generic names, such as Equity Fund or Income Fund, so that they do not give the appearance of being merchan​dised in the manner of mutual funds.
If a nongeneric name is given to a collective investment fund, the name should accurately reflect the type of investments the fund may engage in and accurately describe the fund's investment policies.
9.18(a)(2) Funds
9.6100. Funds operated pursuant to Section 9.18(a)(2) may receive tax exemption pursuant to Section 584 of the IRS Code or IRS Revenue Ruling 81-100.9.18(a)(2) funds are limited to tax exempt accounts, and by Section 584 to accounts for which the bank acts as trustee, executor, administrator or guardian. Funds granted exemption by Ruling 81-100 are not limited to these capacities and may therefore include agency accounts. However, any account participating in a fund granted exemption under Revenue Ruling 81 -100 must also incorporate by reference the terms of the fund plan in its governing instrument. Every employee benefit account is also required by ERISA to authorize partici​pation in any collective investment fund operated by a bank.
9.6105. Collective investment funds for pension and profit sharing trusts may invest in private placements. The investment of collective investment fund assets in private placements would not be imprudent per se. 12 CFR 9.18(b)(1) states that "The plan shall contain

appropriate provisions not inconsistent with the rules and regulations of the Comptroller of the Currency as to the manner in which the fund is to be operated, includ​ing the provisions relating to the investment powers and general statement of the investment policy of the bank with respect to the fund;". The investment powers should state the authorized investments of the fund, with a specific provision for any unusual investments. Since private placements are considered unusual in​vestments, they should be specifically stated in the investment powers clause. A general reference to bonds, notes, debentures or other evidences of indebtedness would not be sufficient.
9.6110. Pursuant to amendments to the IRS Code under the Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), a governmental retirement plan is permitted to participate in a group trust, whether or not the plan is a qualified plan and whether or not the assets are held in trust.
In order for funds to be commingled under the Regula​tion, funds must be held in "tax exempt trusts," as required by 12 CFR 9.18(a)(2) and 12 CFR 9.18(b)(2). These requirements create difficulties because local law may restrict the formation of a formal trust for some governmental plans. Also, some governmental plans do not obtain an "exemption" from federal income taxation; instead, they rely on an "exclusion" from taxa​tion allowed through the concept of intergovernmental constitutional immunity.
It would be appropriate for the funds of governmental plans, as described above, to be collectively invested in a group trust provided that:
1) evidence exists that the reason certain govern​
mental plans are not held in a formal trust arrange​
ment is a result of local law restraints. However
these funds must be held in a fiduciary relation​
ship under the custody of the entity required/
permitted by local law.
2) if a governmental plan has not obtained tax ex​
empt status by meeting the requirements of the
Internal Revenue Code, evidence must exist that
the plan is appropriately relying on the exclusion
from taxes allowed through intergovernmental
constitutional immunity.
9.18(c)(1) Funds
9.6200. The means of collective investment authorized by 12 CFR 9.18(c)(1) is, as is stated in the Regulation, commonly known as a "bank fiduciary fund." Such a fund must be established pursuant to the explicit au​thority of a statute such as exists in New York. Only a few states have such statutes. No other type of mutual investment company will qualify.
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9.18(c)(2)(i) Funds
9.6250. Section 9.18(c)(2)(i) authorizes two or more fiduciary accounts to participate in a single asset. If several fiduciary accounts have an interest in several U.S. Treasury bills or a pool of commercial paper, such an arrangement must be operated pursuant to a formal collective investment plan.
9.18(c)(2)(ii) Funds
9.6300. The OCC has approved a procedure whereby cash held in various fiduciary accounts may be invested on a short-term basis in a variable amount note of a single borrower of prime credit by a national bank. Participating accounts are thus provided with a readily accessible medium for short-term investment of their cash balances.
Under this arrangement, the borrower delivers the note to evidence the amount of the loan outstanding from time to time. The note may be a demand obligation or have a fixed maturity (in which case it is understood that the borrower will renew the note at maturity) and may set forth provisions concerning the rate and payment of interest in the note or in a separate agreement to which reference is made in the note. The note must be payable to the order of the bank or to a nominee of the bank and may be repayable by the borrower in whole or in part at any time, and should contain columns for entering changes in the amount of the loan outstanding, the dates of such changes, and the initials of an employee of the bank authorized by the borrower to make such entries. While it is preferable that all entries affecting the balance of the note shall be recorded thereon, it is satisfactory for such entries to be recorded separately, provided adequate documentation is maintained in regard to all such entries. All notes must be kept in the custody of duly authorized employees of the bank as required by 12 CFR 9.13(a) unless an exemption is granted by the OCC.
The amount of the loan may be subject to daily fluctua​tions as the participants increase or decrease their participations. The net amount of any such increase or decrease depends initially upon the particular require​ments of the participants. If it is desired to participate an account in the loan or to increase its existing participa​tions therein, a "buy" order is prepared for the dollar amount of the planned participation. If it is desired to reduce or withdraw an account's participation, a "sell" order is prepared. All buy and sell orders must be combined at the end of each day's business when the net amount of any proposed increase or decrease in the loan is determined. On the following business day, this net figure must be communicated to the borrower by telephone. If the figure indicates a proposed increase in the loan, this communication is an offer to lend the amount of the increase which the borrower may either accept in whole or in part, or reject. If the figure indicates

a proposed reduction in the loan, communication of that fact constitutes a demand for payment of the amount of the reduction. The resulting increase or decrease in the loan, and the new balance due must then be recorded by making appropriate entries on the note. The balance so entered, when confirmed by the borrower in writing, should be understood to constitute conclusive evi​dence of the balance owing on the loan. The net amount of any increase (or decrease) in the loan must be promptly credited to (or charged against) the bor​rower's account with the bank. Interest must be paid monthly on the daily amount of the loan outstanding during the preceding month at a rate which is mutually agreed upon by the bank and the borrower and speci​fied in the note or related agreement.
Participations of each account in the loan must be reflected in the securities records of each account in the bank's trust department. A participation record for each account must also be maintained and a check must be made each time a change in the amount of the loan occurs to assure that these participation records are in balance with the outstanding amount of the note.
Broad investment power in the governing instrument is sufficient authority for engaging in this type of invest​ment. The bank may not participate in the loan for its own account nor may it acquire such a participation. Neither may it agree that the note will not be reduced below a given figure.
9.6302. Fiduciary funds may be placed in variable amount notes for periods of up to one year without violating the short-term restriction of 12 CFR 9.18(c)(2)(ii). If circumstances justify the investment periods, funds may be held for over one year. For example, funds may be held over one year pending payment of estate taxes.
9.6305. Custodial and agency accounts may be in​vested in variable amount notes, provided that this does not violate the terms of the note.
******
9.6308. If agency accounts are invested in a variable amount note and the bank does not have investment authority under the agency agreement, it must obtain a letter of direction from the principal for each purchase and sale of an interest in a note. Although accounts for which the bank does not have full investment responsi​bility may invest in the note, the bank may not market participations in the note.
9.6310. Section 9.18(c)(2)(ii) of 12 CFR 9 requires that variable amount note obligors be prime credit borrow​ers with whom no conflict of interest exists. A prime credit borrower is one which has commercial paper or
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debt obligations outstanding which are rated in one of the two highest categories by at least two nationally recognized rating services. However, the corporate trustee cannot rely solely upon a determination by the rating services that a borrower is a prime credit, and therefore, it should perform an independent credit analysis of the company to ensure the quality and safety of the investment. Variable amount notes should be limited to obligors that are national concerns with a broad base and diversified operation.
9.6311. A company that is not rated may not be consid​ered a prime credit  for purposes of 12 CFR 9.18(c)(2)(ii). Since the ability of a borrower to obtain long-term financing provides a means of meeting its variable amount note obligation, independent objective ratings are important in determining the creditworthiness of a corporation.

Section 9.18(b). Other closely related or subsidiary companies of the original settlor may subsequently join the fund.
The relationship among the several settlors of such a trust must be substantial. In all cases where the affili​ation or close relationship is not based upon at least a 50 percent stock ownership, it would be a question of fact to be decided by the OCC as to whether the relationship qualifies for this section. We do not believe, for instance, that plans established for the collective investment of monies contributed by separate busi​nesses, even if limited to participants engaged in the same field or profession, have the requisite close rela​tionship among settlors upon which a qualification under (c)(4) may be justified.
9.6330. A national bank may not accept participations in its variable amount note from other unrelated banks.
9.6340. It is improper for a national bank to take a participation in a variable amount note as security for a loan to its fiduciary accounts.
9.18(c)(3) Funds
9.6400. Section 9.18(c)(3) of 12 CFR 9 provides a means of collective investment for banks having a small number of fiduciary accounts without subjection to the requirements applicable to other common trust funds. Such a fund may be operated so long as the total investment on the part of any one account participant does not exceed $10,000. This device is available until such time as a sufficient number of accounts permits the operation of a common fund subject to the provi​sions of 12 CFR 9.18(b).
9.6410. Agency accounts are not eligible for participa​tion in common trust funds operated under 12 CFR 9.18(c)(3). Participation in such funds is limited to capacities which are specifically enumerated in Sec​tion 584 of the Internal Revenue Code of 1954.

9.18(c)(5) Funds
9.6600. 12 CFR 9.18(c)(5) provides a means to make application to the OCC for permission to operate collec​tive investment funds without compliance with some or all of the provisions otherwise applicable to collective funds. In meritorious cases, approval will be given. For example, permission was recently given to a small bank to operate a special collective investment fund for cemetery trusts with annual valuation dates, as long as no contributing trust exceeded $1,000 in amount.
9.6605. The Comptroller of the Currency, pursuant to authority granted to him under 12 CFR 9.18(c)(5), has approved the operation of closed-end collective invest​ment funds as a permissible fiduciary service to quali​fied employee benefit accounts. Approval to operate such funds is conditioned on all particulars of the operation and administration of the fund being accu​rately stated and fully disclosed to prospective partici​pants and in the written plan. Charitable trusts exempt under Section 501(c)(3) of the Internal Revenue Code and government-sponsored benefit plans described in Section 805(d)(l8) may also participate in closed-end funds.
9.18(c)(4)Funds
9.6500. A trust created by a company and its subsidi​aries or closely related corporations, the assets of which are invested in a single portfolio, constitutes a form of collective investment. Such funds, however, are granted an exemption under 12 CFR 9.18(c)(4) and may thus be commingled without compliance with

9.6610. Pursuant to 12 CFR 9.18(c)(5), this Office has approved the establishment and operation of a collec​tive investment fund for employee benefit accounts that invests primarily in a diversified portfolio of guaranteed investment contracts. The approval of this type of fund, including withdrawal restrictions, a 12-month prior no​tice requirement and the employment of an outside investment adviser, is conditioned upon each partici​pating account specifically authorizing in its governing
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instrument or through the use of an authorization agree​ment: (1) the investment in the fund, (2) the withdrawal limitations, (3) the employment of an outside investment adviser, and (4) the amount of fees to be paid to the investment adviser. The bank also must maintain exclu​sive management of the fund. Any investment adviser fee charged to the fund must be listed as a separate line item on participating account statements and in the annual financial statements for the fund. All assets held in the fund must be valued at market or, in the case of assets for which market value is not readily ascertain-able, at fair value determined in good faith by the trustee. In addition, all material terms affecting the rights of the participants must be accurately and fully dis​closed in the written plan.
Multi-Bank Common Trust Funds
9.6700. In the absence of permissible state law, the use of another bank's common trust fund may be consid​ered an unauthorized delegation of investment respon​sibility. However, if state law permits the establishment of common trust funds for affiliated banks, authorized accounts may participate in the collective funds main​tained by affiliates. The degree of affiliation required is defined in 26 U.S.C. 1504.
9.6705. To effect affiliate participations, the common trust fund plan should specifically authorize its use by fiduciary accounts of affiliated banks. The board of directors of the affiliated bank should also authorize the use of the common trust fund maintained by its affiliate. The investment committee minutes of the affiliated bank administering the participating account should docu​ment the portfolio management decision regarding admission/withdrawal from the multi-bank common trust fund. The bank maintaining the common trust fund should be notified on or before the fund valuation date, and the appropriate trust department committee should approve such affiliate bank admissions and withdraw​als as required by 12 CFR 9.18(b)(4).
9.6715. The trustee of a multi-bank common trust fund must comply with 12 CFR 9.18(b)(5)(iv). The host bank may furnish the financial report or notice of its availabil​ity through an affiliated bank, but this responsibility may not be delegated to an affiliated bank in the plan of operation.

be used, provided that all income received thereafter shall be applied against this advance until it is elimi​nated. In no case shall a distribution of income be made which exceeds the total principal cash and income cash then on hand.
9.6910. National banks operating collective investment funds under 12 CFR 9.18 may immediately invest funds committed to collective investment upon the following conditions even though such investment technically creates an overdraft in the fund: (1) such investments may not exceed that net cash available to such a fund on the day following a valuation date set forth in the governing instrument; therefore, any overdraft in the fund so created must not exceed the recorded amount of total monies committed for participating accounts less the estimated dollar amount awaiting withdrawal from the fund; (2) the monies committed from any participating account must not as of the date of the commitment or at any time subsequent but prior to the execution thereof exceed the amount of investable cash on hand in the account, plus any amount due from the sale of assets; and (3) except for the receipt of proceeds from sales, the technical overdraft created in the fund must be eliminated not later than the computa​tion period provided for valuation of the fund or 10 business days, whichever is earlier.
9.6920. A common trust fund administered within a  trust department may hold units of another common trust fund established in the same department. In such cases, the funds are exempt from the 10 percent limitations of 12 CFR 9.18(b)(9).
9.6930. There is no Internal Revenue Code requirement that a letter of determination be obtained for a collective investment fund. However, by custom, the bank estab​lishing the collective investment fund or the attorney drafting the plan obtains a written opinion from the Internal Revenue Service that the plan qualifies under the Code and is exempt from income tax. These opin​ions are obtained in order to assure that the document is properly drafted and that the collective investment fund is exempt from income tax. If the collective trust itself is not exempt from income tax, it may affect the tax exempt status of the accounts investing in the fund.
Miscellaneous
9.6900. In the distribution of income of a collective investment fund, the principal cash of such a fund may

9.6935. This Office does not object to the commingling of Individual Retirement Accounts or Keogh Plans. However, it is our understanding of the rules and regu​lations of the Securities and Exchange Commission that commingling of IRA accounts and Keogh Plans re​quires compliance with the securities laws.
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9.6940. Although 12 CFR 9.18(b)(13) provides that a
and describe the segregated asset and state th eamount
bank administering a collective investment fund shall
of the terminating customer's pro rata interest in the
not issue any certificate of other document evidencing
asset as well as the customer's right to receive principal
a direct or indirect interest in such fund, a bank may
upon the sale of the asset.
issue a certificate of participation in order to provide a
terminating fund customer with evidence of an interest
******
in a segregated asset. The certificate should identify
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