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Duties 

 

• Duty of Loyalty 

• Duty of Impartiality 

• Duty to Inform and Report 

• Duty to Control and Protect 

• Duty to Administer in Accord with Trust 



References 

 

• Uniform Trust Code 

• Various State Trust, Probate, and Property Codes 

• Common Law 

• ERISA 

• DOL Fiduciary Rule 

• Reg 9 

• OCC Conflicts of Interest and other handbooks  



Scenario #1 – Statements to Remaindermen 

 

Merry Widow is entitled to net income plus discretionary principal for her 
health, education, support and maintenance from her husband’s trust. 
 
Residue goes to four adult children and step-children upon her death. 
 
Merry is co-trustee with the Bank and requests that statements not be 
provided to the children because the trust terms and how much she takes out 
of the trust “are none of their business.” 
 
Merry also asks you to invest the account to maximize her income. 



Scenario #1 – Statements to Remaindermen 
Questions 

 

• What should the bank do? 
• Does it matter that Merry is a co-trustee? 
• Can the bank weight the portfolio towards income at the 

expense of growth? 
• Does the bank need to send statements to the qualified 

trust beneficiaries? 
• Would it matter if the children could receive spray 

distribution of income currently? 
• Can the beneficiaries waive their right to statements? 
• What if one of the beneficiaries has a substance abuse 

problem or is incapacitated? 



Scenario #2– Undue Influence – Elder Abuse 

 

One of your trust clients, Grandma Moses, is 90 years old and lives 
alone.  She has three children who live across the country and see 
Grandma once or twice a year.  Sonny, the oldest child, has a General 
Durable Power of Attorney for Grandma. 
 
Grandma’s trust has for many years provided for an outright 
distribution to the three children equally upon Grandma’s death. 
 
About a year ago, Grandma hired Harry Handyman to help around the 
house.  Harry started driving Grandma to appointments.  Then Harry 
started conveying requests for distributions on behalf of Grandma.  
Now Grandma wants to give Harry POA and amend her trust to leave 
one quarter to Harry because he is “like a son.” 



Scenario #2 – Undue Influence- Elder Abuse 
Questions 

 

• What should the bank do? 

• Who can and should the bank notify? 

– Grandma’s adult children 

– POA 

– Trusted Contact 

– Adult Protective Services 



Scenario #3 – Trading Errors 

 

Your bank intended to purchase 100 shares of ABC stock for a 
client portfolio.  Inadvertently, your trading desk purchased 
100 shares of XYZ stock instead. 
 
The erroneous trade settles. 
 
Several days later, the error is noticed and the proper shares 
of ABC are purchased and the shares of XYZ are sold. 
 
In the meantime, the price of ABC stock has risen by $100 and 
the price of XYZ has risen by $200. 



Scenario #3 – Trading Errors 
Questions 

 

• Loss on the late purchase of ABC – What is the 
account entitled to? 

• Gain on purchase and sale of XYZ- Who is entitled to 
the windfall? 

• Can the loss be netted against the gain? 

• Can the loss be netted against a trading gain 
suspense account? 

• Would it matter if the trades had not yet settled? 



Scenario #4 – Fee Concessions for Mistakes 

 

Your bank made an error in administering an account 
by leaving cash uninvested, making a trading error, or 
some other mistake. 

 

You calculate the cost to the account including interest. 



Scenario #4 – Fee Concessions for Mistakes 
Questions 

 

• Can you make the account whole by overdrawing 
the account (over investing in a money market 
fund) for a period of time to earn enough interest 
to make the account whole? 

• Can you offer a fee concession or fee waiver over 
a period of time to make the account whole? 

– If so, how should the fee concession be 
handled on the Call Report Schedule RC-T? 



Scenario #5 – Employee Fee Discounts 

 
Two Senior Executives and one First Level Officer (FLO) at your bank have 
approached you about establishing trusts at your bank, but are asking for fee 
discounts. 
 
Executive A wishes to establish a $10 million trust account.  Ordinarily a $10 
million account established by any customer would be eligible for a lower 
Large Account Fee Schedule. 
 
Executive B wishes to establish a $1 million trust account. 
 
FLO C also wishes to establish a $1 million trust account. 
 
Your bank currently has no policy regarding fee discounts for employees, 
directors and their families. 



Scenario #5 – Employee Fee Discounts 
Questions 

 

• Do you need a policy? 

• Can you offer an employee discount to Executive A 
but not to Executive B? 

• Can you offer a discount to Executives A & B but not 
to FLO C? 

• What if one of the accounts were for a business of 
the employee, not for the employee himself? 



Scenario #6 – Bank Officer as Co-Trustee 

 

Ted Trust Officer has personally been named as a co-
trustee with the bank on an account he is administering 
for the bank. 



Scenario #6 – Bank Officer as Co-Trustee 
Questions 

 

• Can Ted act as co-trustee with the bank? 

• Does it matter if it is a trust for his family? 

• Can Ted be compensated for serving as co-trustee 
with the bank? 

• Does it matter if the account is not assigned to Ted? 

• Does it matter if Ted is a lender and not a trust 
officer? 

• Who would need to approve Ted’s receipt of 
compensation? 



Scenario #7 – Bequest to Bank Employee 

 

Ted Trust Officer has an excellent relationship with 
many of his clients.  To many, he has become “like a 
son.” 

 

One of his clients, Daddy Warbucks, has no immediate 
family and amends his trust to leave his trust to Ted. 



Scenario #7 – Bequest to Bank Employee 
Questions 

 

• Can Ted accept the bequest from Daddy Warbucks’ trust? 
• Does it matter if Ted knew about the bequest before Daddy 

died? 
• Does it matter whether Ted had a pre-existing personal 

relationship with Daddy, and that is the reason Daddy 
brought his trust to your bank? 

• Would it matter if Daddy were actually a relative of Ted’s? 
• Would it matter if Ted were a lender and not in the Trust 

Department? 
• What policies should the bank have? 



Scenario #8 – Bank Officer on Board of CHB 

 

Cindy CHB (Closely Held Business) Officer is managing an 
account that holds a closely held business interest, XYZ, LLC. 
 
Cindy has been asked to serve in the Board of Directors of 
XYZ. 
 
Cindy and the Trust Department head believe it is important 
for the bank to have representation on the XYZ Board to 
protect the interests of the account beneficiaries. 
 
Cindy will be paid $10,000 as a Director. 



Scenario #8 - Bank Officer on Board of CHB 
Questions 

 

• May or should the bank place an officer on the Board 
of a CHB in which it has a fiduciary interest?  Is this 
wise? 

• May Cindy retain the Director’s fee? 

• May the bank retain the Director’s fee? 

– If so, in addition to or as an offset against trustee 
fees? 



Scenario #9 – Bank Director Wants to Purchase 
Trust Asset 

 
Danny Director is on your bank’s Board of Directors. 

 

Through his role on the bank’s Board he is aware that 
there is a certain parcel of commercial property held in 
one of the irrevocable trust accounts that your bank 
administers. 

 

Danny is a real estate developer and would like to 
purchase the property “at the appraise price.” 



Scenario #9 – Bank Director Wants to Purchase 
Trust Asset 
Questions 

 

• Can you sell the property to Danny? 

• Can you provide Danny with a copy of the appraisal? 

• Can one of Danny’s friends purchase the property 
based on the information Danny may provide him? 



Scenario #10 – Own Bank Stock 

 
You are administering an irrevocable trust that holds 
your own bank stock, XYZ Bank stock. 
 
As trustee, your bank has sole investment discretion.  
However, the trust agreement gives the trustee the 
authority “to retain investments it receives in kind in 
the trust.” 
 
Ted Trust Officer, now a portfolio manger, wants to 
purchase additional shares of XYZ Bank stock. 



Scenario #10 – Own Bank Stock 
Questions 

 

• Can you purchase more shares based on the retention language? 
• Can you retain the bank stock you already have? 
• What if the retention language specifically permitted retention of 

XYZ Bank stock by name? 
• If you retain the stock, what duties do you have regarding proxy 

voting? 
• What if you have delegated investment management to an outside 

advisor and the outside advisor recommends purchase or retention 
of the stock? 

• What if you have co-trustees that outvote you? 
• What if “all the beneficiaries” provide a letter of direction? 



Scenario #11 – Escalation of Errors 

Nancy Newbie has just taken over a book of trust accounts. In reviewing one 
of her new accounts, she notices that an ILIT account that she inherited from 

another account officer did not send out Crummey notices for the last 

several years. 

 

She is concerned that the contributions that the grantor made to cover 
insurance premiums did not qualify for an annual gift tax exclusion and that 
the grantor may have failed to file gift tax returns as a result. 

 

Nancy tells Ted Trust Department Manager.  Ted advises her that no Crummey 
notices were required and to drop the issue.  Nancy disagrees. 



Scenario #11 – Escalation of Errors 
Questions 

 

• What should Nancy do? 

• What options does Nancy have for escalating 
the error? 

– Skip level management, Compliance, Audit, Legal, 
Outside Counsel for the trust? 

• What responsibilities does the bank have for 
correcting the error? 

 

 

 



Scenario #12 – Unauthorized Practice of Law 

 

Freddie Financial Planner, from your Wealth Management Department, is 
working with Grandma Moses, one of your Trust clients. 
 
Grandma Moses’ attorney is dead, so Freddie refers her to his neighbor, Larry 
Litigator. 
 
Freddie provides detailed recommendations to Larry and Larry prepares the 
documents for Grandma based on Freddie’s notes and never meets Grandma 
in person.  Freddie reviews the documents and sends Larry an e-mail saying 
that they “do the job.” 
 
It is later discovered that the ILIT that Larry drafted lacked Crummey powers. 
 
Furthermore, it turns out that Freddie urged Grandma to alter her documents 
to include a significant bequest to Freddie’s favorite charity. 



Scenario #12 – Unauthorized Practice of Law 
Questions 

 

What liability might the bank have for: 

• Recommending counsel? 

• Opining on the effectiveness of the defective 
ILIT? 

• Urging a fundamental change in beneficiaries? 

– Suggesting a charity with which Freddie is 
connected? 



Scenario #13 – Proprietary and Non-Proprietary 
Mutual Funds, 12(b)1 & Shareholder Servicing 
Fees 
 

Pete Portfolio Manager is recommending that client Daddy Warbucks’ personal 
portfolio be invested in a combination of assets including proprietary mutual 
funds sponsored by your bank and mutual funds not sponsored by your bank but 
which pay the bank 12(b)1 or shareholder servicing fees.  Pete is also excited 
because there is currently a sales contest at the bank getting more investments in 
one of your proprietary funds. 
 
Your Investment Committee has done due diligence on both the proprietary and 
non-proprietary mutual funds considering the same factors and benchmarks it 
uses for other discretionary investment decisions. 
 
Pete is also recommending similar funds for the Warbucks Inc. Qualified Plan for 
which there is an independent plan sponsor. 



Scenario #13 – Proprietary and Non-Proprietary 
Mutual Funds, 12(b)1 & Shareholder Servicing 
Fees 
Questions  

 
• Can the bank invest discretionary personal trust accounts in proprietary funds? 
• What due diligence must be done on the funds, both proprietary and non-

proprietary? 
• Would it matter if Pete were an outside advisor to whom you delegated 

management, and he recommended his own firm’s proprietary funds? 
• Are the fees reasonable including the 12(b)1 and shareholder servicing fees? 
• Are the services actually being provided by the bank? 
• What disclosures should be provided? 
• Can the funds be used in the ERISA account? 

– Prohibited transaction? 
– Special considerations? 
– Does it matter if the revenue share on the proprietary funds is rebated? 

• Does the sales contest present a problem? 



Scenario #14 – DOL Fiduciary Rule 

 

Erin ERISA Officer is bidding on a new Qualified Plan to be 
managed by your bank.  

  

Erin and Pete Portfolio Manager would like to recommend 
proprietary funds that your bank sponsors that have embedded 
fees. 

 

Erin is aware that the Plan is currently being managed by Cross 
Town Rival Bank, and suspects that Cross Town’s fees are much 
lower than yours.  She doesn’t want to ask too many questions. 



Scenario #14 – DOL Fiduciary Rule 
Questions 

 

• Does your bank have a duty to act in the best interest 
of the client? 

• Does Erin have a duty to compare your fees to the 
client’s present fees? 

• Is it permissible to invest in your proprietary funds? 

• Must you disclose the fees on your 408(b)2 notices? 

• If you do not initially recommend or invest in 
proprietary funds but later make a change, what 
disclosure or notices do you need to provide? 



Scenario #15 – Common & Collective Funds 

Pete Portfolio Manager manages several actively managed/non-
index funds for your Trust Department. Performance for the 
Small Cap Equity Fund against the established ABC Benchmark 
hasn’t been great this year.  Pete notices that if he compares the 
performance against the XYZ Benchmark the performance looks 
much better.   

 

Pete proposes advertising the fund and soliciting investment in 
the fund.  He wants to compare the fund to the XYZ Benchmark, 
and also wants to include a comparison to Cross Town Bank’s 
Small Cap Equity Fund because it has even worse performance 
than Pete’s fund. 



Scenario #15 – Common & Collective Funds 
Questions 

 

• Can you change benchmarks for your funds? 

• Can you advertise your funds outside the context of 
your full fiduciary services? 

• Can you compare performance of your funds to 
other institutions’ funds? 


